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ABATEMENT. 

1. The action of replevin did not abate by the death of the plaintiff and 
defendant, but might be revived in the name of their personal represen- 
tatives. Kingsbury’s Ex’r v. Lane’s Ex’r, 115. 

ACCOUNT. 

1. Under the 4th section of article 7 of the practice act of 1849, where 
an account sued upon, containing more than twenty items, is annexed 
to the petition and averred to be made a part of it, it seems that the 
account may be considered as set forth in the petition. At all events, 
the party should be permitted to verify the account by affidavit at the 
trial. Budde’s Adm’r v. Allen, 20. 

. The answer to a bill for a general account of two partnerships set up 
an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62. 

. It is no reason for excluling an account offered in evidence that it va- 
ries in some particulars from the one filed in the cause. Murdock & 
Dickson v. Finney, 138. 

. The date when an account sued upon accrued is not a material averment 
in a petition, and is not admitted by a failure to deny it in the answer. 
Sutter v. Streit, 158. 

ACTION FOR POSSESSION OF LAND. 
See EJECTMENT. 
ADJOURN MENT. 
See GeneRAL ASSEMBLY. 
ADMINISTRATION. 
See APPEAL, ADMINISTRATOR. 

1. A county or probate court has jurisdiction of a demand against the es- 
tate of a decedent, founded upon a bond with a collateral condition, 
The State v. Paul’s Ex’r, 51. 

2, The security in a curator’s bond in force at the date of his final settle- 
ment, is prima facie liable for the amount thereby shown to be in his 
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ADMINISTRATION—( Continued. ) 


hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. Jb. 


. An administrator appointed in another state may maintain a suit in 


this state, upon a judgment recovered by him in his representative ca- 
pacity in the former state against a party whe was a citizen of that state 
at the death of his intestate. Hall v. Harrison, 227. 

In a suit by an administrator upon a note of his intestate, it is no de- 
fence that the county court had allowed a former administrator, upon 
settlement, credit for the amount of the note. Henderson’s Adm’r v. 
Henderson, 379. 

An allegation that the plaintiffs are administrators de bonis non is sus- 
tained by the production in evidence of letters purporting to be gene- 
ral letters of administration, it appearing that there was in fact a 
prior administration. The State v. Price, 434. 

The order of the county court isa sufficient appointment of an adminis- 
trator, without any formal letters, if the party give the bond and take 
the oath required by law. Ib. 

The right of a widow to two hundred dollars’ worth of property under 
sections 30, 31 and 32, of article 2, of the administration law of 1845, 
(see R. S. 1845, p. 77,) is absolute and vests immediately upon the 
death of her husband ; and in case the personal property belonging to 
the estate of the husband is converted into money, and the widow dies 
without receiving her portion of $2U0, her administrator will be enti- 
tled to receive such money, against creditors of her husband’s estate. 
Hastings v. Myers’ Adm?r, 519. 

Where, in such a case, there has been no administration upon the 
widow’s estate, it would be error to order the money to be paid to 
the children of such widow, as her representatives, or to their guardian. 
for them. The widow’s estate should be distributed through her ad- 
ministrator. Ib. 


. Where an administrator of a deceased partner, upon the neglect or re- 


fusal of the surviving partner to give the bond required by the 50th and 
5ist sections of the Ist article of the administration act (see R. C. 
1845, p. 70), gives bond under the 54th section of said article for the 
due administration of the partnership effects: held, that such bond is 
valid, although it does not appear to have been approved by the county 
court, and the administrator will be entitled to take possession of the 
entire partnership effects under section 53 of the said article. There is 
nothing in the statute which makes the approval of the bond a prere- 
quisite to the vesting of the property in the administrator. James § 
Jewett v. Dizon, 538. 

A notice given by the administrator of the decessed partner to the sur- 
viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 5ist sections of the 1st article of 
the administration act, (R. C. 1845, p. 70,) he, the administrator, will 
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ADMINISTRATION—( Continued.) 


move the county court for an order to take possession of the partnership 
effects, is a sufficient citation within the 53d section of said article. 1b. 


11. The omission by an administrator to give three weeks’ notice of a sale 


12. 


13. 


of personalty, will not invalidate the title of a purchaser. 1b. 

The probate courts have no power to authorize administrators to sell 
the real estate of their intestates, except in those cases provided for by 
statute: Held, therefore, that a deed, made by way of compromise of 
a claim in favor of the representatives of an intestate, and not for the 
purpose of raising money for the payment of the debts, &c., &c., though 
made by the administrator of such estate, under an order of the pro- 
bate court, and purporting to pass all the interest of the intestate’s es- 
tate, will not pass the interest of minor heirs of such intestate. Bom- 
part?s Adm’r v. Lucas & Hunt, 598. 

A. and B., by way of compromising a claim of certain heirs of B., de- 
ceased, executed their note for $20UU, to one D., and delivered the same 
to E., with instructions to hold the same “ until P., administrator of (the 
said) C., deceased, executes a quit claim deed of relinquishment of the 
interest of the estate of said deceased in and to two tracts of land,” &c., 
to the suid A. and B.: held, that the note cannot be legally demanded 
of the said E., so as to become the foundation of an action, until a deed 
is made passing all the interest of the estate of C. and comprehending 
the interest of minor heirs of said C. The condition is not satistied. by 
a deed, made by the administrator of C. under an order of the probate 
court, and purporting to convey all the interest of C.’s estate, it not 
appearing that the deed was made for the purpose of raising money 
for the payment of the debts of the intestate, &c., or that the probate 
court in any other way had the power to authorize the making of such 
a deed. Jb. 


ADMINISTRATOR. 
1. Under the 5th section of the act concerning fraudulent conveyances, 


(R. C. 1845,) the administrator of a party who has been in posses- 
sion of personal property five years under a loan, cannot, as represent- 
ing creditors of his intestate, impeach the title of the lender. Criddle’s. 
Adm’r v. Criddle, 522. 


ADMISSIONS. 
See EvipDENCE. 


ADVANCEMENT. 
1. A testator, in his will, devised’ specific land of an estimated value to 


each of his ctildren, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 


2. In distributing an estate, interest is not to be charged upon advance-. 





ments. Ib. 
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ADVERSE POSSESSION, 

1. Where a deed for the wife’s estate in land, executed by husband and 
wife during the wife’s minority, is avoided by a second deed executed 
after the wife’s majority, a title acquired by the grantee in the first 
deed, by adverse possession, to other interests than those conveyed by 
that deed, does not enure to the benefit of the wife or her grantee in the 
second deed. (Norcumv. Gaty, 19 Mo. Rep. affirmed.) Norcum v. 
Sheahan, 25. 


ADVERTISEMENT. 

1. S. B. & L. owned an addition to St. Louis, a portion of which was laid 
off into lots, and the remainder not subdivided. An execution against 
L. was levied upon what was described in the advertisement and sher- 
iff’s deed as the one undivided third part of the lots in the addition 
remaining unsold. The addition was well known by its name. It 
did not appear that more than one of the lots had been sold prior to 
the sheriff’s sale. Held, the description in the sheriff’s advertisement 
and deed was sufficiently certain to pass L.’s interest in the lots remain- 
ing unseld. Lisa v. Lindell, 127. 


AFFIDAVIT. 
See ConTINUANCE, PracTICE, AMENDMENT. 


AGENT. 
See MAsTER AND SERVANT. 


AGREEMENT. 
See Conrract, GuARANTY, ATTACHMENT. 
AMENDMENT. 

1. An amendment to a pleading at the trial to obviate the objection of a 
variance does not require an affidavit. Murdoch & Dixon, v. Finney, 
138. 

2. Under the practice act of 1849, a plaintiff may amend a petition incor- 
rectly stating the christian name of the defendant; and so in an attach- 
ment suit, he may make a similar amendment in the affidavit and bond. 
Middleton v. Frame, 412. 

3. The supreme court will not, under the practice act of 1849, reverse a 
judgment because the inferior court, in the exercise of its discretion, 
permitted the plaintiff to amend his petition, and change his cause of 
action from one in the nature of assumpsit, to one in the nature of an 
action of trover; and that, too, although the effect of such amendment 
may be to prevent the defendant from availing himself of a matier of 
set-off which he had well pleaded to the original petition. Lee’s Adm’r 
v. Lee, 531. 


ANSWER. 

4,1. Where the transcript in the court to which a cause has been taken 
by change of venue contains a statement that the answer “is not to be 
found,” a rule upon the clerk to send a perfect transcript, with the 
omission supplied, may be properly refused. Qwens v. Tinsley, 423. 

2. Where an original answer is lost, and an entry is made upon the rec- 
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ANSWER—( Continued.) 
ord that “by consent of parties,” the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. 1b. 


APPEAL. 
See Justice oF THE PEacE. 

1. Pending an appeal in the supreme court, the court below has no power 
to order that the parties pay in equal parts the hire of a clerk employed 
by a commissioner to whom the cause was referred to take an account, 
and that, in default of such payment, execution issue in favor of the 
commissioner. Carroll v. Hardy, 66. 

2. Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commission- 
er’s court. Meier v. Eichelberger, 148. 

3. Under the act to establish a probate court in Buchanan county, (Sess. 
Acts of 1851, p. 514,) an appeal may be taken in vacation within 
thirty days after judgment. Todd v. Gunn’s Adm’r, 306. 

4, An appeal lies from the order of a county or probate court approving 
an administrator’s sale of real estate. Wilson v. Brown, 410. 


APPEAL BOND. 
1. Under the third and fourth sections of article 8, of the act concerning 
justices’ courts, (R. C. 1845,) where judgment is rendered by the jus- 
tice against two defendants, the surety in the appeal bond is liable, 


though the judgment in the appellate court is only against one of them. 
Hood v. Mathis, 308. 


APPLICATION OF PAYMENTS. 


1. Where a debtor fails to designate the application of a payment, the 
rule is that the creditor may make the application. Middleton v. 
Frame, 412. 


ASSIGNEE. 

1. Under the practice act of 1849, a bond with a collateral condition may 

be assigned, so as to enable the assignee to sue in his own name. 
Waterman v. Frank, 108. 

2. The provision in the new practice act that suits shall be brought in the 
name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. Cable v. St. Louis Ma- 
rine Railway and Dock Co., 133. 

3. The equity of a subsequent assignee of a chose in action, who first 
gives notice to the debtor, is superior to that of a prior assignee. Mur- 
doch & Dickson, v. Finney, 138. 

4. The assignee of a note not negotiable cannot sue a remote assignor in 
an action at law. Under the new practice, his petition must set forth 
the same facts that would formerly have been necessary in a bill in 

equity. Weaver v. Beard, 155. 
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INDEX. 


ATTACHMENT. 
1. 


The trustee in a deed of trust upon a stock of goods seized in an attach- 
ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment. 
Skinner v. Thompson, 15. 


. A boat was seized by attachment in a suit against the owner. S., the 


master of the boat, who had no other interest in it, executed a bond, 
with L. as surety, conditioned for the forthcoming of the boat. The 
boat was subsequently sold, and C. became part owner. L. was about 
to deliver up the boat, when C. gave him a bond of indemnity. C. af- 
terwards paid the indemnity to L., and took an assignment of his re- 
course against S. Ina suit brought by C. in the name of L. against S. 
to recover the amount thus paid: held, that he could not recover. 
Labeaume v. Sweeney, 166. 


. It is no ground of demurrer to a petition in an attachment suit upon a 


note before maturity, that it states the note to be “ due,” or that it fails 
to refer to the law, or state the existence of the facts which authorize 
an attachment under such circumstances. It is sufficient that the affi- 
davit sets forth facts which, under the statute, constitute a cause. 
Kritzer v. Smith, 296. 


. A defendant sued by attachment under the statute on a note not due, 


is not bound, it seems, to plead to the merits, until after the note is due. 
Ib. 


. Where an affidavit for an attachment, upon a note not due, sets forth 


two causes which warrant an attachment in such a case, and one which 
does not, and issue is only taken upon the two which do, a general ver- 
dict for the plaintiff will sustain the suit. Jb. 


. The issue being, whether a party was “about fraudulently to conceal 


or dispose of his property or effects so as to hinder or delay his cred- 
itors,?? an instruction that he must have done some act to indicate 
the intent, was held properly refused, an instruction being given in the 
words of the statute. 1b. 


. Upon a general judgment in an attachment suit, it is error to award 


a special execution against the property attached. Ib. 


ATTORNEY. 
See Jury. 


AUDITOR OF PUBLIC ACCOUNTS. 
See GENERAL ASSEMBLY. 


BILL OF EXCEPTIONS. 


It is the settled law that exceptions must be taken at the time, and the 
bill prepared and signed during the term, and not afterwards, unless 
it is consented to. Dtepenbrock v. Shaw, 122. ‘ 

A bill of exceptions cannot be filed after the term at which the cause 
was tried, unless by consent. Sutter v. Streit, 157. 

A finding of facts is regarded as part of the record proper, and no bill 
of exceptions is necessary to preserve it. Jb. 
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BILL OF EXCEPTIONS—( Continued.) 

4. A court has no authority to give a party time until the next term to 
file a bill of exceptions, without the consent of both parties entered of 
record. State v. McO’Blenis, 272. 

5. Judgment affirmed, because no exceptions were saved. Lemp v. Pfund, 
114; Heath v. Wathier, 169; Southerland v. Warner’s Adm’r, 512 3 
Sickles v. Abbott. 443. 

6. A bill of exceptions cannot be allowed and signed at a term subsequent 
to that at which the trial is had, without the consent and against the 
objections of the opposite party. Farrar v. Finney, 569. 

7. The respondent, or defendant in error, is not precluded from moving 
to strike out a bill of exceptions allowed and filed out of time, by the 
fact that he may have filed his joinder in error. Ib. 


BILLS OF EXCHANGE. 
See Promissory Nores. 

1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 
out special authority for that purpose. Farmers’ & Merchants’ Bank 
v. Lonergan’s Ex’r, 46. 

BOATS AND VESSELS. 

1. Under the act concerning boats and vessels, (R. C. 1845,) there is no 
lien upon a steamboat for the use of a private wharf-boat placed at the 
St. Louis levee. This is not a demand for wharfage within the mean- 
ing of the act, when wharfage is still required to be paid to the city. 
Bessie v. Steamboat Shenandoah, 18. 

2. In a suit against a boat begun before a justice, the account filed stated 
that the demand was for services as “ fireman.”? Held, this sufficiently 
showed that the demand was for services done on board the boat, and so 
a lien under the act. Jones v. Steamboat Morrisett, 142. 

3. In a suit against a boat begun before a justice, a statement in the ac- 
count filed that the demand is.for services as “‘ deck hand”? sufficiently 
shows that it is a lien. Williams v. Steamboat Morrisett, 144. 


BOND. 
See Detivery Bonn, REcoGNIzANcE, JUDGMENT. 

1. The security in a curator’s bond in force at the date of his final settle- 
ment, is prima facie liable for the amount thereby shown to be in his 
hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. The State v. Paul’s 
Exec’r, 51. 

2. Under the practice act of 1849, a bond with a collateral condition may 
be assigned, so as to enable the assignee to sue inhis own name. Wa- 
terman v. Frank, 108. 

BOUNDARIES. 
See ConvEYANCE, EVIDENCE. 
1. Where the confirmee of a Spanish concession accepts a survey calling 
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BOUNDARIES—( Continued.) 


for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36. 


BUCHANAN COUNTY. 
1. Under the act to establish a probate court in Buchanan county, (Sess. 
Acts of 1851, p. 514,) an appeal may be taken in vacation within thirty 
days after judgment. Todd v. Gunn’s Adm’r, 306. 
BURYING THE POOR. 
See County. 


CARONDELET, TOWN OF. 

By act of the general assembly, approved February 13, 1833, the board 
of trustees of the town of Carondelet was authorized to sell and convey 
vacant or unoccupied lots to which the inhabitants had the legal or 
equitable title. The chairman of the board was authorized to exe- 
cute deeds for the lots thus sold. An ordinance of the town was pass- 
ed to carry this act into effect. Held: 

1. That the authority of the town, under this act, to convey a lot to which 
at the time it had the title, could not be disputed, on the ground that 
the lot was not vacant, by a party claiming under the town by title 
subsequent. The fact that there was a squatter upon the lot would 
not prevent it from being considered as vacant. Tigh v. Chouquette, 
233. 

2. That a deed executed by the chairman, in hts own name, with the con- 
currence of the corporation, passed the title of the town. (Reilly v. 
Chouquette, 18 Mo. Rep. 220, affirmed.) Jb. 

CERTIFICATE. 

See GENERAL ASSEMBLY, DeEposiTION, Poticy or INSURANCE. 

1. A certificate, signed by the speaker of the house of representatives and 
attested by the chief clerk, under the “ act to fix the pay of the gene- 
ral assembly and their officers,’? approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor of public accounts. 
He can inquire into the truth of the facts, or contest the legality of 
the conclusion, stated by the speaker in the certificate granted by him 
to a member of the house. Morgan v. Buffington, 549. 

2. It is not within the constitutional power of the general assembly to 
make such a certificate conclusive upon the auditor of public accounts, 
or restrain the said auditor from an examination of the same, where 
the act of signing and issuing such certificate involves an infraction of 
the constitution. 1b. 


CHANCERY. 
See Equity. 


CHARTER. 
See LIcENSE. 
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CHARTER—( Continsed. ) 


1. 


Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any banking privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the 
contrary is made to appear by the party setting up the illegality of the 
transaction as a defence. Hart v. Missouri State Mutual Fire and 
Marine Insurance Co., 91. 


CHOSE IN ACTION. 


1. 


The equity of a subsequent assignee of a chose in action, who first gives: 
notice to the debtor, is superior to that of a prior assignee. Murdoch § 
Dickson vy. Finney, 138. 


CITATION. 


1. 


A notice given by the administrator of the deceased partner to the sur- 
viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 51st sections of the 1st article of the 
administration act, (R. C. 1845, p. 70,) he, the administrator, will move 
the county court for an order to take possession of the partnership ef- 
fects, is a sufficient citation within the 53d section of said article. 
James & Jewett v. Dixon, 538. 


CLERICAL ERROR. 
1. A recognizance for an appeal from a justice of the peace described the 


9 


~e 


defendant as plaintiff, and the plaintiff as defendant. Held, this might 
be treated as a clerical error, the transcript accompanying the recog- 
nizance correctly describing the relation of the parties to the suit. 
Halsall v. Meier, 136. 

A manifest clerical error in the record making it appear that the appeal 
was taken before judgment, is no ground for dismissing the appeal, the 
bond showing that the appeal was taken within the time allowed by 
law. Todd v. Gunn’s Adm’r, 306. 


CLERK. 
See Practice, ADMINISTRATION. 


COMMISSIONER. 


1. 


Pending an appeal in the supreme court, the court below has no power 
to order that the parties pay in equal parts the hire of a clerk employed 
by a commissioner to whom the cause was referred to take an account, 
and that, in default of such payment, execution issue in favor of the 
commissioner. Carroll v. Hardy, 66. 


COMPENSATION. 
1. 





Where a corporation formed under the act of the general assembly of 
February 27, 1851, (Sess. Acts, 1851, p. 260,) with the consent of a 
county court, located a plank road over and upon a county road: held, 
that the corporation was liable for damage caused by making said road ; 
as by endangering, by excavations, the stability of houses along the 
line of said road. The grant by the legislature of the right of locat- 
ing a plank road, with the consent of the county court, on a county 
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COMPENSATION—( Continued. ) 
road, does not exclude the idea that the owner of the soil over which 
the county road passes, should have compensation for any injury he 


may sustain by converting a county into a plank road. Williams v. 
Natural Bridge Plank Road Co., 580. 


CONDITION. 
See Poticy or INSURANCE. 

1. A condition annexed to a gift of a slave, that the donee shall have chil- 
dren born, is valid ; and upon failure of the condition, the slave will re- 
vert tothe donor. Halbert v. Halbert, 272. 

CONDITION PRECEDENT. 

1. A condition in a fire policy that the insured shall, after a loss, procure 
the certificate of the nearest magistrate or notary public as to its fair- 
ness, is a condition precedent to a recovery, and must be strictly com- 
plied with, unless there is either a waiver or an estoppel. A certifi- 
cate from any other than the nearest officer qualified to act is certainly 
not a compliance, when the nearest not only does not refuse to act at 
all in the matter, but actually gives a certificate different from that re- 
quired. Noonan v. Hartford Fire Insurance Co., 81. 

2. A condition annexed to a policy of insurance that the assured shall cause 
any previous or subsequent insurance to be endorsed on his policy, is a 
condition precedent, and is not satisfied by verbal notice to the insurer 
of such other insurance. Hutchinson v. Western Insurance Co., 97. 


CONFIRMATION. 
See Riparian Ricuts, LANps AND LAND TITLES. 


CONSIDERATION. 
See Conrracts. 

1. A note given for a patent that is void, by reason of its being useless, 
is without consideration. Joliff v. Collins, 338. 

2. After a sale of land has been completed by the execution of the deed, 
and the payment of the purchase money, any stipulation or engagement 
by the grantor, that the grantee should have certain articles of per 
sonal property which were upon the land, are void as being without 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexander v. Lane, 536. 

CONSTABLE. 
See OFFICER. 

1. The securities in a constable’s bond are liable for his trespass in seiz- 
ing property exempt from execution. (State v. Moore, 19 Mo. Rep. 
affirmed.) State v. Farmer, 160. 

CONSTITUTIONAL LAW. 
See JUDGMENTS OF SISTER STATES. 

1. A certificate, signed by the speaker of the house of representatives, and 
attested by the chief clerk, under the “ act to fix the pay of the gen- 
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CONSTITUTIONAL LAW—( Continued.) 
eral assembly and their officers,”” approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor of public accounts. 
He can inquire into the truth of the facts, or contest the legality of the 
conclusion, stated by the speaker in the certificate granted by him to a 
member of the house. Morgan v. Buffington, 549. 

2. It is not within the constitutional power of the general assembly to 
make such a certificate conclusive upon the anditor of public accounts, 
or restrain the said auditor from an examination of the same, where the 
act of signing and issuing such certificate involves an infraction of the 
constitution. 1b. 

3. A member of the general assembly at the revising session of 1854-5, is 
not entitled to a per diem allowance during an adjournment of said 
assembly from March 5th to November 4th, 1855, such adjournment 
having been made with a view to a dispersion of the members, and 
their return to their homes, during the intermediate time. Jb. 


CONSTRUCTION. 
See Conveyance, Contract, Poricy or INSURANCE. 

1. A clause in restraint of alienation, in a deed containing apt words to 
pass an estate in fee, will be rejected, and the deed held to pass an 
absolute estate in fee to the grantee, and not merely a life estate, re- 
mainder to his heirs. McDowell v. Brown, 57. 


CONTINUANCE. 

1. When a case is called for trial, the court is not bound to wait fora 
party to prepare an affidavit for a continuance, it appearing that he had 
previously had an opportunity to prepare it. Myers v. Schneider, 77. 

2. The sickness of a witness residing in another state is no ground for 
a continuance, no efforts having been made to take his deposition. 
Hamiltons v. Moody, 79. 


CONTRACT. 

1. A., party of the one part, contracted in writing to sell to B. & C., par- 
ties of the other part, thirteen-sixteenths of a boat, in consideraticn of 
which, B. & C. agreed to pay a specified sum. A subsequent clause 
in the agreement provided that B. was to take an interest of nine-six- 
teenths, for which he was to give his own notes secured, and C. an in- 
terest of four-sixteenths, for which he was in like manner to give his 
notes. A. agreed to save B. & C. harmless from all liens and incum- 
brances upon the boat. Held, the contract was joint and not several, 
and after it was repudiated by B. could not be enforced against A. by 
C. Clark v. Cable, 223. 

2. Under the 6th section of the act concerning the poor, (R. C. 1845,) a 
party who voluntarily buries a poor person has no legal demand against 
the county. (Scorr, J., dissenting.) Duval v. Laclede County, 396. 

3. The trustees of a school district are not personally liable on a note ex- 
ecuted dy their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 
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CONTRACT—( Continued.) 


4. After a sale of land has been completed by the execution of the deed, 
and the payment of the purchase money, any stipulation or engage- 
ment by the grantor, that the grantee should have certain articles of 
personal property which were upon the land, are void as being without 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexander v. Lane, 536. 

5. A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scorr, J., dissenting: holding that the officer being pro- 
hibited by law from selling the furniture and bedding of the head of a 
family, any contract to indemnify and save the officer harmless from 
making such a sale is void.) McCartney v. Shepard, 573. 

CONVEYANCE. 
See Mortcace, Tax DEED, WILLs. 

1. A clause in restraint of alienation, in a deed containing apt words to 
pass an estate in fee, will be rejected, and the deed held to pass an ab- 
solute estate in fee to the grantee, and not merely a life estate, remain- 
der to his heirs. McDowell v. Brown, 57. 

2. A condition annexed to a gift of a slave, that the donee shall have chil- 
dren born, is valid; and upon failure of the condition, the slave will re- 
vert to the donor. Halbert v. Halbert, 277. 

3. A deed conveyed a tract of twelve and one-sixth arpens of land, de- 
scribed as being in the south-east corner of a larger tract, bounded on 
the north by lands of E., R. and others, on the west by a street, and 
as being particularly laid down upon a plat on the deed. Upon the 
deed was a plat, showing the shape of the land sold, and the courses and 
lengths of its four sides. A tract of the size and shape indicated by 
the plat could be located in the south-west corner of the larger tract, 
so as to be bounded on the west by the street called for, and on the 
north by the land of E. R., but could not be thus located in the south- 
east corner. The grantee in the deed took possession, and laid out 
an addition in the south-west corner, and shortly afterwards reconveyed 
to the grantor six lots in the addition, which were near the south-west 
corner. Held, the call for the south-east corner might be rejected, and 
the tract located by the remaining matter of description in the deed, 
taken in connection with the acts of the parties. Evans v. Greene, 
170. 

4, Upon a question of boundary, an inguiry as to the statements of a de- 
ceased surveyor in regard to the location of a corner, if admissible at 
all, must be made in such a shape as to elicit from the witness whether 
he ever heard the surveyor say at what point he fixed the corner, and 
not where it had been fixed at the instance of an interested party, nor 

where it would be fixed according to his interpretation of adeed. 1b. 


INDEX. 
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CONVEY ANCE—( Continued.) 


5. 


7. 


8, 


By the act of the general assembly approved February 13, 1833, the 
board of trustees of the town of Carondelet was authorized to sell and 
convey vacant or unoccupied lots to which the inhabitants had the legal 
or equitable title. The chairman of the board was authorized to ex- 
ecute dees for the lots thus sold. An ordinance of the town was pass- 
ed to carry this act into effect. Held: That the authority of the town, 
under this act, to convey a lot to which at the time it had the title, could 
not be disputed, on the ground that the lot was not vacant, by a party 
claiming under the town by title subsequent. The fact that there was 
a squatter upon the lot would not prevent it from being considered as 
vacant. Tigh v. Chouquette, 233. 


. That a deed executed by the chairman, in his own name, with the con- 


currence of the corporation, passed the title of the town. Reilly v. 
Chouquette, 18 Mo. Rep. 220, affirmed.) Ib. 

The death of the mortgagor does not extinguish or suspend a power of 
sale ina mortgage. Beattie v. Butler, 313. 

An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 
debt should be extended upon payment of interest. Ib. 

Possession by the mortgagor’s tenant is not notice to the purchaser of 
the unrecorded agreement. Ib. 


. The failure of the proprietor of a town to record a plat of it, will not 


prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Pitt, 391. 


. A conveyance of a negro in the presence of the Spanish lieutenant gov- 


ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Charlotte v. 
Chouteau, 590. 


. Instruments of conveyance executed in the presence of a Spanish lieu- 


tenant governor, and deposited among the archives of the Spanish gov- 
ernment, are records of the Spanish government within § 13 of the “ act 
concerning evidence,”? (R. C. 1845, p. 469,) and copies of such ‘ ar- 
chives,” duly certified by the recorder in whose office they by law are 
deposited, are admissible in evidence. 1b. 


CORPORATION. 
See CaRoNDELET, TrusTEES oF ScHoo.t Districts. 


1. 


2. 





Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any banking privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the con- 
trary is made to appear by the party setting up the illegality of the 
transaction as a defence. Hart v. Missouri State Mutual Fire & Ma- 
rine Insurance Co., 91. 

Where a corporation formed under the act of the general assembly of 
February 27, 1851, (Sess. Acts, 1851, p. 260,) with the consent of a 
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3. 


4. 


5. 


INDEX. 


CORPORATION—( Continued.) 


county court, located a plank road over and upon a county road: held, 
that the corporation was liable for damage caused by making said 
road; as by endangering, by excavation, the stability of houses along 
the line of said road. The grant by the legislature of the right of lo- 
cating a plank road, with the consent of the county court, on a county 
road, does not exclude the idea that the owner of the soil over which 
the county road passes, should have compensation for any injury he 
may sustain by converting a county into a plank road. Williams v. 
Natural Bridge Plank Roud Co., 580. 


COSTS. 
1. 


Pending an appeal in the supreme court, the court below has no power 
to order that the partiés pay in equal parts the hire of a clerk employ- 
ed by a commissioner to whom the cause was referred to take an ac- 
count, and that, in default of such payment, execution issue in favor of 
the commissioner. Carroll v. Hardy, 66. 


2. Judgment for costs is properly entered against the security in the bond 


of a non-resident plaintiff who is nonsuited. Hamilions v. Moody, 79. 
In a partition suit, where the shares of some of the parties are set off, 
and the residue of the land is reported not susceptible of division, and 
sold, the costs of all the proceedings, including the costs of sale, must 
be equally taxed against all the parties. (Scorr, J., dissenting.) 
Cooper v. Garesche, 151. 

No execution for costs can issue in a criminal case, while an appeal, 
with stay of proceedings, is pending. State v. McO’Blenis, 272. 
Where several parties are jointly indicted, each party is only liable for 
his own costs. Ib. 


6. Judgment for costs in a criminal case cannot be remitted by pardon. Ib. 
¥. 


Where a plaintiff, in a petition under the practice act of 1849, not only 
prays damages for the breach of a contract, but also the cancellation 
of a note given under the contract, and has judgment upon both pray- 
ers, it is error to tax the costs against him, although the amount of 
damages recovered is below the jurisdiction of the court. The 12th 
section of the act concerning costs, (R. C. 1845,) does not apply in 
such acase. (Scott, J., dissenting, holding that the costs were prop- 
erly taxed against the plaintiff, because the petition showed no ground 
for the equitable relief sought and obtained ; and because the judgment 
for the cancellation and delivery up of the note was entered in pursu- 
ance of an agreement between the parties, by which the judgment of 
the court, upon the prayer of the cancellation of the note, was made to 
depend upon the verdict of the jury upon the claim for damages for 
the breach of the contract.) Stewart v. See, 513 ; Skinner v. See, 517. 


COUNTY. 
See BucHANAN County, 12, 13. 
1. 


Under the 6th section of the act concerning the poor, (R. C. 1845,) a 
party who voluntarily buries a poor person has no legal demand against 
the county. (Scorr, J., dissenting.) Duval v. Laclede County, 396. 
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COUNTY COURT. 
See ADMINISTRATION, CITATION. 
1. A county or probate court has jurisdiction. of a demand against the es- 


tate of a decedent, founded upon a bond with a collateral condition. 
State v. Paul’s Exec’r, 51. 


2. An appeal lies from the order of a county or probate court approving 


au administrator’s sale of real estate. Wilson v. Brown, 414. 


CREDITOR. 
See APPLICATION OF PAYMENTS. 
1. Under the 5th section of the act concerning fraudulent conveyances, (R. 


C. 1845,) the administrator of a party who has been in possession of 
personal property five years under a loan, cannot, as representing cred- 
itors of his intestate, impeach the title of the lender. Criddle’s Adm’r 
v. Criddle, 522. 


CRIMES AND PUNISHMENTS. 
See INDICTMENT, PracTICE IN CRIMINAL CaSEs. 
i. 


The supreme court will not interfere with the discretion exercised by 
juries in assessing punishment within the limit of the law, unless it has 
been manifestly abused. State v. Bean, 269. 


. Intoxication is no justification or extenuation of a homicide. State v. 


Harlow, 446. 


. Partial insanity is no excuse for a crime, if the defendant was capable 


of distinguishing between right and wrong, in regard to the act charged 
to be criminal. State v. Huting, 464. 

A party charged with murder, who admits the killing, and relies upon 
the defence of insanity, must make it out to the satisfaction of the jury. 
and is not entitled to the benefit of a reasonable doubt as to his sanity, 
Ib. 


. On the trial of two persons jointly indicted for aiding and abetting a 


murder, an instruction to the jury that “if the defendants or either of 
them were present, &c., they must convict,’’ will not be supposed to 
have misled them. State v. Taylor § Gist, 477. 


. If, in an indictment for aiding and abetting a murder, a venue is laid to _ 


the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. 1b. , 


DAMAGES. 
See RecourpMENT, CoMPENSATION. 
1. In a suit upon a forfeited delivery bond, given by the claimants of prop- 


erty seized under execution against another, the defendants cannot be 
permitted to show in mitigation of damages that the property belonged 
tothem. Waterman v. Frank, 108. 


2. In an action of trespass for selling property of the plaintiff under ex- 





ecution against another, the measure of damages, in the absence of 
any aggravating circumstances, is the value of the property at the time 
of the trespuss and interest to the trial. Walker v. Borland, 289; 
Funk v. Dillon, 294. 
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DAMAGES—( Continued.) 

3. The supreme court will not reverse for excessive damages, unless they 
are so exorbitant as at first blush to show malice or improper bias. 
Wells v. Sanger, 354. 

4. In an action for the breach of a contract to work for a specified time 
in California, in consideration of an outfit furnished, evidence of the 
value of the outfit is properly excluded, as it cannot affect the measure 
of damages. Craighead v. Wells, 404. 

5. In such an action, a witness may be permitted to state what wages he 
received in California, as bearing upon the question of the value of 
labor there. Jb. 


DEBTOR. 
See APPLICATION OF PAYMENTS. 


DECEIT. 
See Fravup. 


DEED. 
See Conveyance, SHERIFF’s DFeED. 


DEED OF TRUST. 

1, A court of equity will not, unless under special circumstances, compel 
the holder of a prior deed of trust on real estate, which is past due, 
to permit the hoider of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 


DELIVERY BOND. 

1. A delivery bond given fer property seized under execution does not 
take away the trial of the right of property when a claim is interposed» 
nor the power of the plaintiff, by giving a bond of indemnity, to com- 
pel the officer to sell, notwithstanding a verdict for the claimant. Wa- 
terman v. Frank, 108. 

2. A delivery bond, although given by a party other than the defendant in 
the execution, and made payable to the officer instead of the plaintiff, 
is good as a common law bond, although, not being in conformity with 
the statute, it would not authorize the summary statutory proceedings. 
Ib. 

3. In a suit upon a forfeited delivery bond, given by the claimants of prop- 
erty seized under execution against another, the defendants cannot be 
permitted to show in mitigation of damages that the property belonged 
to them. Ib. 

4. Goods were levied on by the sheriff under execution, and advertised to 
be soid. On the day of the sale, by agreement of the parties, a bond 
was executed by the defendant in the execution for the delivery of the 
goods at a future day. Held, this was not a statutory bond under the 
31st section of the act concerning “ Executions,?? (R. C. 1845,) and 
could not be enforced as such by a summary proceeding on motion. 
Selmes v. Smith, 526. 


DEMURRER. 
1. A statement in a petition that the record upoa which the suit is found- 
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DEMURRER—( Continued.) 
is filed with it, does not make the record a part of the petition, so that 
it can be noticed on demurrer. Hall v. Harrison, 227. 

2. It is no ground of demurrer to a petition in an attachment suit upon a 
note before maturity, that it states the note to be “ due,” or that it fails 
to refer to the law, or state the existence of the facts which authorize 
an attachment under such circumstances. It is sufficient that the affi- 
davit sets forth facts which, under the statute, constitute a cause. 
Kritzer v. Smith, 296. 


DEPOSITION. 
See EvipDENCE. 

1. A party’s deposition, taken in a suit between different parties, may be 
read in evidence against him as an admission. But the rule is, that 
the whole deposition must be read; though a failure in this respect is 
no ground for the reversal of a judgment, where it can be seen that 
the party has not been prejudiced. Kritzer v. Smith, 296. 

2. A certificate to a deposition that it was reduced to writing in the pre-e 
sence of the witness, and subscribed in the presence of the officer, is 
sufficient, although it omits to state that it was reduced to writing in 
the presence of the officer. Joliffe v. Collins, 338. 


DESCRIPTION. 
See SHERIFF’s DEED. 


DEVISE. 
See WILL. 


DISCHARGE OF PRISONER. 
See PracTicE IN CRIMINAL CASES. 


DISCRETION. 
See SupREME Court. 

1. It is within the discretion of a court, at the close of the evidence ina 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury; and the supreme court will not interfere 
unless the discretion has been manifestly abused. (Scott, J., dissent- 
ing, holding that the time could not be limited in advance.) State v. 
Page, 257. 

DONATIO CAUSA MORTIS. 
See Promissory Notes, 


DOWER. 

1. The right of a widow to two hundred dollars’ worth of property under 

sections 30, 31 and 32, of article 2, of the administration law of 1845, 

(see R. S. 1845, p. 77,) is absolute and vests immediately upon the 

death of her husband ; and in case the personal property belonging to 

the estate of the husband is converted into money, and the widow dies 

without receiving her portion of $200, her administrator will be enti- 

tled to receive such money, against creditors of her husband’s estate. 
Hastings v. Myers’? Adm’r, 519. 

2. Where, in such a case, there has been no administration upon the 

40—voL. XXI. 
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DOWER—( Continued.) 


widow’s estate, it would be error to order the money to be paid to 
the children of such widow, as her representatives, or to their guardian 
for them. The widow’s estate should be distributed through her ad- 
ministrator. Jb. 


- Under an election made by a widow, under the 3d and 6th sections of 


the dower act (R. C. 1845, p. 430) to take “one half of the real and 
personal estate belonging to the (her) husband at the time of his death, 
absolutely :”? held that she can take no interest in any property con- 
veyed away by the husband in his lifetime. If she have not relinquish- 
ed her dower in real estate conveyed away by her husband during his 
lifetime, she must claim her dower under the Ist section of the dower 
act. Hornsey v. Casey, 545. 


- Quere, whether an election made by a widow to take under the 3d sec- 


tion of the dower act, will operate as a bar to dower under the 1st 
section of the same act. Jb. 


EASEMENT. 


1. 


The ownership of the soil under a public highway belongs to the ad- 
joining proprietor, the public having a mere right of way, or ease- 
ment, over the same. Williams v. Natural Bridge Plank Road Co., 
580. 


EJECTMENT. 


1. 


It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be made a 
party. Evans v. Greene, 170. 


. Where, in an action brought by A. against B. and C. for the possession 


of land—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriff’s deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered no 
evidence of title in B. under whom both A. and C. claimed. Marr v. 
McIntosh, 541. 


ELECTION. 
See Dower. 


ENUREMENT. 
See HusBpanp AND WIFE; LANps AND Lanp TITLES, 4. 


EQUITY. 
See INJUNCTION. 
i, 





Bill in chancery for the settlement of a partnership account extending 
through two partnerships. Decree reversed, because after an interloc- 
utory decree finding a settlement of the first partnership, the bill was 
dismissed without any apparent cause, when the second partnership 
remained to be adjusted. Boyle v. Hardy, 60. 
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EQUITY—( Continued.) 
2. The answer to a bill for a general account of two partnerships set up 


an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62. 


. A court of equity will not, unless under special circumstances, compel 


the holder of a prior deed of trust on real estate, which is past due, 
to permit the holder of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 


4, A boat was seized by attachment in a suit against the owner. S., the 


5 


master of the boat, who had no other interest in it, executed a bond, 
with L. as surety, conditioned for the forthcoming of the boat. The 
boat was subsequently sold, and C. became part owner. L. was about 
to deliver up the boat, when C. gave him a bond of indemnity. C. af- 
terwards paid the indemnity to L., and took an assignment of his re- 
course against S. Ina suit brought by C. in the name of L. against S.. 
to recover the amount thus paid: held, that he could not recover. 
Labeaume v. Sweeney, 166. 

It isno ground for enjoining a sale by the city of St. Louis of land 
previously purchased by her at a tax sale, that the first sale passed no 
title by reason of non-compliance with the pre-requisites of the law. 
St. Louis v. Goode, 216. 


ESCROW. 
See Promissory Notes. 


ESTOPPEL. 
1. Where the confirmee of a Spanish concession accepts a survey calling 


for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36. 


. A deed conveyed a tract of twelve and one-sixth arpens of land, de- 





scribed as being in the south-east corner of a larger tract, bounded on 
the north by lands of E., R. and others, on the west by a street, and 
as being particularly laid down upon a plat on the deed. Upon the 
deed was a plat, showing the shape of the land sold, and the courses and 
lengths of its four sides. A tract of the size and shape indicated by 
the plat could be located in the south-west corner of the larger tract, 
so as to be bounded on the west by the street called for, and on the 
north by the land of E. R., but could not be thus located: in the south- 
east corner. The grantee in the deed took possession, and laid out 
an addition in the south-west corner, and shortly afterwards reconveyed 
to the grantor six lots in the addition, which were near the south-west 
corner. Held, the call for the south-east corner might be rejected, and. 
the tract located by the remaining matter of description in the deed, 
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INDEX. 


ESTOPPEL—( Continued. ) 


taken in connection with the acts of the parties. Evans v. Greene, 
170. 


EVIDENCE. 
See Vartance; Lanps AND Lanp TITLeEs, 6; JupGmMENtTs or SisTER 


Strares; \eEw TriaL; Crim < AND PUNISHMENTS, 4. 

The burden of proof is on the party seeking to subject a railroad com- 
pany to liability as garnishee in a suit against a contractor, to show 
facts which would have enabled the contractor himself to maintain a 
suit against the company. Reagan v. Pacific Railroad, 30. 


. It is error to admit evidence of the contents of books in the possession 


of the adverse party, no notice having been given to produce them. 
Farmers’ & Merchants? Bank of Memphis v. Lonergan’s Exec’r, 46. 

It is no reason for excluding an account offered in evidence that it va- 
ries in some particulars from the one filed in the cause. Murdoch § 
Dickson v. Finney, 138. 


. Upon a question of boundary, an inquiry as to the statements of a de- 


ceased surveyor in regard to the location of a corner, if admissible at 
all, must be made in such a shape as to elicit from the witness whether 
he ever heard the surveyor say at what point he fixed the corner, and 
not where it had been fixed at the instance of an interested party, nor 
‘where it would be fixed according to his interpretation of a deed. 
Evans vy. Greene, 170. 


. It seems that the affidavits before the board of commissioners, and re- 


corder of land titles, although not evidence of the fact of inhabitation, 
cultivation or possession prior to December 20, 1803, might be com- 
petent evidence for some purposes. At all events, a case will not be 
reversed, because, after they were read in evidence without objection, 
they were not, at the close of the case, withdrawn from the jury by 
instruction. St. Louis v. Toney, 243. 


. An official survey of a claim confirmed by the act of July 4, 1836, may 


be used as evidence of the locality and extent of the same claim con- 
firmed by the act of June 13, 1812. Ib. 


. Under the practice act of 1849, the wife is a competent witness to sup- 


port the title of a bailee of her husband, in an action in the nature of 
trover against the bailee, to which the husband is not a party. Funk 
v. Dillon, 294. 


. A party’s.deposition taken in a suit between different parties, may be 


read in evideuce agairst him as an admission. But the rule is, that the 
whole deposition must be read; though a failure in this respect is no 
ground for the reversal of a judgment, where it can be seen that the 
party has not been prejudiced. Kritzer v. Smith, 296. 

The reading of a portion of a defendant’s answer by the plaintiff as evi- 
dence, the answer being a pleading in the cause, and read as such, gives 
the defendant no right to use any other parts of the answer as evidence 
for himself. Gunn’s Aiur v. Tod:!, 303, 

A court cannot direct a verdict for one of two defendants, for the pur- 
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EVIDENCE—( Continued. ) 


11 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19 


. 


20. 


21. 


22. 


23. 


24. 


pose ‘of enabling his co-defendant to introduce him as a witness, ‘if 
there is any evidence at all against him. Hood v. Mathews, 308. 

It is too late to make the application after the evidence and arguments 
on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the ailmission of fure 
ther evidence. Ib. 

It is no abuse of the discretion of a court to allow a plaintiff, after the 
argument is commenced, to recall a witness to supply an unintentional 
omission. 1b. 

A case will not be reversed for the admission of evidence objected to, 
unless an exception is saved, nor for the admission of irrelevant evi- 
dence unless it was calculated to prejudice or mislead the jury. Craig- 
head v. Wells, 404. 

In an action for the breach of a contract to work for a specified time 
in California, in consideration of an outfit furnished, evidence of the 
value of the outfit is properly excluded, as it cannot affect the measure 
of damages. Ib. 

In such an action, a witness may be permitted to state what wages he 
received in California, as bearing upon the question of the value of 
labor there. Jb. 

A party’s own acts and declarations are no evidence of his agency 
against the party for whom he assumes to act as principal. Jb. 
Rebutting evidence is that which directly impeaches or weakens that 
offered by the opposite party, and not that which is merely cumulative, 
or the proof of the same things already proved by another witness. 
Tb. 

A protest of a non-negotiable note, being unauthorized, cannot be used 
as evidence. Williams v. Smith, 419. 

An erased endorsement on the back of a note is no evidence of a trans- 
fer. Ib. 

The purchaser at a tax sale of several tracts, separately sold and bid 
off, is entitled to a deed from the register reciting the fact that thay 
were so sold and purchased. State v. Richardson, 420. 

But it is not necessary that the deed should recite that the register, 
upon due examination, is satisfied that all the requisites of the law have 
been complied with, as the execution of the deed furnishes as good evi- 
dence that he is so satisfied as would a recital. Ib. 

The sale bill made out and sworn to by the clerk at an administration 
sale, though prima facie, is not conclusive evidence, in a controversy 
between two parties claiming to have purchased the same property at 
the sale. Talbot’s Exec’r v. Mearns, 427. 

The declarations of a party, while in possession of personal property, 
against his title are admissible evidence against a party claiming under 
him. Cavin v. Smith, 444; Burgess v. Quimby, 508. 

The declarations of a party in possession of personal property against 
his title are admissible ; but declarations by him on other occasions, in 
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EVIDENCE—( Continued.) 


support of his title, are not admissible even in rebuttal. Criddle’s Ad- 
ministrator v. Criddle, 522. 


25. Judgment affirmed because an instruction given was warranted by the 


26. 


27. 


evidence. Morse v. Maddox, 524. 

Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judgment, 
it is not necessary that the entire record should be offered and read in 
evidence. A transcript of so much of the record as will show the ex- 
istence of the judgment under which the execution issued, may, in such 
cases, be received in evidence. Lee’s Adm’x vy. Lee, 531. 

After a sale of land has been completed by the execution of the deed, 
and the payment of the purchase money, any stipulation or engage- 
ment by the grantor, that the grantee should have certain articles of 
personal property which were upon the land, are void as being without 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexander v. Lane, 536. 


28. Where general objections only are made to the reception of transcripts 


of judgments, &c., in evidence, the party objecting giving no reason 
for the alleged incompetency, and making no specific objection: held, 
that the evidence offered should be received. The supreme court will 
not search through a long record or through any other instrument of- 
fered in evidence, to see if, possibly, there may not be some objection 
to its admission which might have been well taken. McCartney v. 
Shepard, 573. 


29. Instruments of conveyance executed in the presence of a Spanish lieu- 


tenant governor, and deposited among the archives of the Spanish gov- 
ernment, are records of the Spanish government within § 13 of the * act 
concerning evidence,”? (R. C. 1845, p. 469,) and copies of such *ar- 
chives,” duly certified by the recorder in whose office they by law are 
deposited, are admissible in evidence. Charlotte v. Chouteau, 590. 


EXECUTION. 
See Costs. P 
1. The plaintiff in an execution under which property belonging to a party 


2. 


other than the defendant has been levied upon and sold by the United 
States marshal, cannot recover from the marshal or his securities the 
proceeds of the sale. Nor does it make any difference that the plaintiff 
executed a bond of indemnity to the marshal before selling, where the 
law does not make it imperative upon him to sell upon receiving the 
bond. Heath v. Daggett, 69. 

The judgment of an inferior court, affirmed in the supreme court, is a 
subsisting valid judgment in the court where it was originally render- 
ed, and may be carried into execution-accordingly. (Meyer v. Camp- 
bell, 12 Mo. Rep. 602. Wilburn v. Hall, 17 Mo. Rep. 471, affirmed.) 
Walter v. Tabor, 75. 
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EXECUTION—( Continued. ) 


3. 


10. 


11. 


12. 


13. 


A delivery bond given for property seized under execution does not 
take away the trial of the right of property when a claim is interposed, 
nor the power of the plaintiff, by giving a bond of indemnity, to com- 
pel the officer to sell, notwithstanding a verdict for the claimant. Wa- 
terman v. Frank, 108. 


. A delivery bond, although given by a party other than the defendant in 


the execution, and made payable to the officer instead of the plaintiff, 
is good as a common law bond, although, not being in conformity with 
the statute, it would not authorize the summary statutory proceedings. 
Jb. 


. Under the first section of the amendatory act of 1847, concerning ex- 


ecutions, every head of a family may hold property to the amount of 
$150, exempt from execution, whether he owns any of the property 
mentioned in the first and second subdivisions of the eleventh section 
of the act of 1845 or not. State v. Farmer, 160. 


. The securities in a constable’s bond are liable for his trespass in seizing 


property exempt from execution. (State v. Moore, 19 Mo. Rep. affirm- 
ed.) Jb. 

No execution for costs can issue in a criminal case, while an appeal, 
with stay of proceedings, is pending. State v. McO’Blenis, 272. 


. Upon a general judgment in an attachment suit, it is error to award a 


special execution against the property attached. Kritzer v. Smith, 296. 


. The provision in the practice act of 1849, that after the lapse of five 


years from the entry of judgment, an execution may be issued only 
by leave of the court on motion, with notice to the adverse party, ap- 
plies to judgments rendered before the passage of the act, as well as 
subsequently. Bolton v. Lansdown, 399. 

It applies where an execution was sued out within five years, if five 
years have since elapsed. Ib. 

A. sued B. for causing to be sold under an execution against A. certain 
property selected and claimed by A. as exempt from execution under 
the act of February 6, 1847, (see Sess. Acts, 1847, p. 52). Held that 
it is no defence to this action that A., at the time of the levy and sale, 
had other property, not specifically exempt from execution, more than 
sufficient to pay the debt, which he concealed frem the officer, so as to 
keep it out of the reach of the execution. Megehe v. Draper, 510. 
Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judg- 
ment, it is not necessary that the entire record should be offered and 
read in evidence. A transcript of so much of the record as will show 
the existence of the judgment under which the execution issued, may, 
in such cases, be received in evidence. Lee?s Adm’x v. Lee, 531. 

A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution, to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scott, J., dissenting: holding that the officer being pro- 
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EXECTION—( Continued.) 
hibited by law from selling the furniture and bedding of the head of 2 
family, any contract to indemnify and save the officer harmless, from 
making such a sale, is void.) McCartney v. Shepard, 573. 


FACTOR. 

1. A factor has a lien fora general balance even upon goods consigned 
to him for a special purpose, if received in the usual course of busi- 
ness, without notice of the intended application. Archer v. McMechan, 
43. 

FINDING OF FACTS. 

1. A finding of facts which does not cover all the matters put in issue by 
the pleadings, is insufficient, and isa ground of reversal. Downing v. 
Bourlier, 149. 

. A finding must state facts, not the evidence. Sutter v. Streit, 158. 
. A finding of facts is regarded as part of the record proper, and no bill 
of exceptions is necessary to preserve it. Jb. 

4. A judgment for the plaintiff will not be reversed for an insufficient find- 
ing of the facts, if the matters set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

5. Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 441. 

6. Judgment reversed for want of a finding of the facts. Derrick v. Jew- 
ett, 444, 

FINE. 

1, A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. State v. Berry, 
504. 

FORCIBLE ENTRY AND DETAINER. 

1. Where a circuit court, to which an action of forcible entry and detainer 
has been taken by certiorari from a justice of the peace, orders a bond 
to be given “in addition to”? the one originally taken, such additional 
bond does not supersede the original one. (Scott, J., dissenting.) 
Walter v. McSherry, 76. 


FRAUD. 
See Execution, 11. 

1. In order to make a representation a ground for an action of deceit or 
fraud, it must have been known to be false, and have been made with 
intent to deceive. Joliffe v. Collins, 338. 

2. An action cannot be maintained on a note obtained by fraudulent rep- 
resentations. Brown v. North, 528. 


FRAUDULENT CONVEYANCE. 
1. Under the 5th section of the act concerning fraudulent conveyances, (R. 
C. 1845,) the administrator of a party who has been in possession of 
personal property five years under a loan, cannot, as representing cred- 
itors of his intestate, impeach the title of the lender. Créddle’s Adm’r 


v. Criddle, 522. 


wwe 
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FRAUDULENT CONVEYANCE—( Continued.) 
2. Where, in an action brought by A. against B. and C. for the possession 


of land—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriff’s deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered no 
evidence of title in B. under whom both A. and C. claimed. err v. 
McIntosh, 541. 


FREEDOM. 
See SLAVERY. 





GARNISHMENT. 
See ATTACHMENT. 
1. The burden of proof is on the party seeking to subject a railroad com- 


pany to liability as garnishee in a suit against a contractor, to show 
facts which would have enabled the contractor himself to maintain a 
suit against the company. Reagan v. Pacific Railroad, 30. 


GENERAL ASSEMBLY. 
1. A certificate, signed by the speaker of the house of representatives, and 


attested by the chief clerk, under the “ act to fix the pay of the gen- 
eral assembly and their officers,” approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor of public accounts. 
He can inquire into the truth of the facts, or contest the legality of the 
conclusion, stated by the speaker in the certificate granted by him toa 
member of the house. Morgan v. Buffington, 549. 


2. It is not within the constitutional power of the general assembly to 


make such a certificate conclusive upon the anditor of public accounts, 
or restrain the said auditor from an examination of the same, where the 
act of signing and issuing such certificate involves an infraction of the 
constitution. Ib. 

. A member of the general assembly at the revising session of 1854-5, is 
not entitled to a per diem allowance during an adjournment of said 
assembly from March 5th to November 4th, 1855, such adjournment 
having been made with a view to a dispersion of the members, and 
their return to their homes, during the intermediate time. 1b. 


GUARANTY. 
1. A statement, in a letter to a party sought to be retained as clerk of a 


boat then building, that the boat was expected out ata specified time, 
cannot be construed into a guaranty that she should be out at the time 
named, so as to enable the party to recover as for his services from 
that date. Johnson v. McCune, 211. 


HIGHWAY. 





1. The ownership of the soil under a public highway, belongs to the ad- 
joining proprietor; the public having a mere right of way, or easement, 
over the same. Williams v. Natural Bridge Plank Road Co., 580. 
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HUSBAND AND WIFE. 


1. 


2. 


Where a deed for the wife’s estate in land, executed by husband and 
wife during the wife’s minority, is avoided by a second deed executed 
after the wife’s majority, a title acquired by the grantee in the first 
deed, by adverse possession, to other interests than those conveyed by 
that deed, does not enure to the benefit of the wife or her grantee in the 
second deed. (Norcum v. Gaty, 19 Mo. Rep. affirmed.) Norcum v. 
Sheahan, 25. 

A deed for the wife’s land, executed by husband and wife during her 
minority, so far as it operates upon her estate, may be avoided by a 
second deed executed by husband and wife after her majority. Ib. 


ILLEGALITY. 
See CorporaTion, CHARTER. 


INDICTMENT. 
See Crimes AND PUNISHMENTS. 


ie 


a 


ad 


10. 


Under the second section of the act concerning “lotteries,”? (R. C. 
1845,) an indictment which charges the defendant with selling “ tick- 
ets in a device in the nature of a lottery, called a raffle,”’ is sufficient. 
It is not necessary that the words “lottery ticket’? should be used. 
State v. Kennon, 262; State v. Woodward, 265. 

Tke supreme court will not interfere with the discretion exercised by 
an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 

The statute does not require the name of a prosecutor to be endorsed 
on an indictment for keeping a bawdy house. State v. Bean, 267. 
A general verdict upon an indictment containing several counts is good, 
if the punishment assessed does not exceed what may be imposed for 
the offence charged in any good count. State v. Bean, 269. 

The supreme court will not, in any case, reverse a judgment of convic- 
tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 

On the trial of two persons jointly indicted for aiding and abetting a 
murder, an instruction to the jury that “if the defendants or either of 
them were present, &c., they must convict,’’? will not be supposed to 
have misled them. State v. Taylor & Gist, 477. 

If, in an indictment for aiding and abetting a murder, a venue is laid to 
the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. Ib. 

In anindictment for felonious wounding, under the 38th section of the 
2d article of the act concerning crimes and punishments, (R. C. 1845,) 
no venue to the wounding is necessary, if there is a venue to the as- 
sault and stroke which caused it. State v. Freeman, 481. 


. The omission of the word “ present” in the commencement of an in- 


dict ment, is not a valid objection to it. (Scott, J., dissenting.) Jb. 
An indictment framed upon the 38th section of the 2d article of the act 
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INDICTMENT—( Continued. ) 


11. 


12. 


13 


14. 


15. 


16. 


concerning crimes and punishments, (R. C. 1845,) charged that the de- 
fendant did “on, &c., at the county of L., unlawfully and feloniously 
make an assault on one D. E., and did then and there feloniously strike 
him, the said D. E., with a large block of wood, being a dangerous 
weapon, whereby he, the said D. E., was maimed, wounded and dis- 
figured,’ &c. Held, no venue to the maiming, wounding and disfigur- 
ing was necessary, there being a venue to the assault and stroke. State 
v. Batley, 484. 

In an indictment under that section, a charge that the defendant “ un- 
lawfully and feloniously made an assault on one D. E., and feloniously 
struck him, the said D. E., with a large block of wood, &c., whereby 
the said D. E. was maimed, wounded and disfigured, and received great 
bodily harm,” &c., contains a sufficient statement of the circumstances 
which would have made the offence murder or manslaughter, if death 
had ensued. (Jennings v. The State, 9 Mo. 852; Carrico v. The State, 
11 Mo. 579, and The State v. Magrath, 19 Mo. 678, affirmed.) 1b. 
Under the 38th section of the 2d article of the act concerning crimes 
and punishments, (R. C. 1845,) an indictment which charges that the 
defendant, “on, &c., at, &c., in and upon one D. L. unlawfully and 
feloniously an assault did make, and with a certain rock the said L. 
unlawfully and feloniously did then and there beat, bruise and wound, in 
and upon the head of him, said L., and did then and there bite off the 
thumb of him, said L., whereby he, the said L., was then and there 
greatly maimed, wounded and disfigured, and received great bodily 
harm, contrary,” &c., is good. (The State v. Bailey, ante, affirmed.) 
State v. Bohannon, 490. 

An indictment of several under the 38th section of the 2d article of the 
act concerning crimes and punishments, (R. C. 1845,) which charges 
that the assault was with a “ knife which they in their right hand then 
and there held,” is bad. State v. Gray, 492. 

An indictment under the act concerning groceries and dram-shops, (R. 
C. 1845,) which charges the defendant with “selling one quart of 
liquor to be drank at the place of sale without a license,” is not sustain- 
ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 
shop keeper. State v. Weiss, 493. 

An indictment under the 34th section of the 8th article of the act con- 
cerning crimes and punishments, (R. C. 1845,) which charges the de- 
fendant with selling “an intoxicating liquor, to-wit: one quart of whis- 
ky, on Sunday,” ig sufficient, although it does not state in the words of 
the statute that it was a “fermented or distilled liquor.”” State v. Wil- 
liamson, 496. 

A court may say, as a matter of law, upon demurrer to a plea in abate- 
ment to an indictment, that “ Owens D. Havely”? and “Owen D. Haver- 
ly”? are idem sonans. (Scott, J., dissenting, holding that it was a ques- 
tion of fact fora jury.) State v. Haverly, 498. 
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INDICTMENT—( Continued. ) 


17. “ Blankenship” and “ Blackenship” held idem sonans as matter of law. 
(Scorr, J., dissenting. See State v. Haverly, ante.) State v. Blanken- 
ship, 504. 
18. An indictment under the 6th and 8th sections of article 8, of the act 
concerning crimes and punishments, (R. C. 1845,) which charges that 
the defendants “assembled and agreed,’’? &c., is sufficient. State v. 
Berry, 504. 
19. A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. Ib. 
INFANCY. 
See HusBAND AND WIFE. 
1. Infancy is a good defence to an action for the breach of a contract to 
work in California in consideration of an outfit furnished, although 
there has been no offer to return the outfit. Craighead v. Wells, 404. 
INJUNCTION. 


1, It is no ground for enjoining a sale by the city of St. Louis of land pre- 
viously purchased by her at a tax sale, that the first sale passed no title 
by reason of non-compliance with the pre-requisites of the law. St. 
Louis v. Goode, 216. 

2. A purchaser of land who has sustained injury by the deceit of the ven- 
dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 

3. But if he fails to recoup, he will not afterwards be entitled to an in- 
junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Jb. 

INSANITY. 


1. Partial insanity is no excuse for a crime, if the defendant was capable 
of distinguishing between right and wrong, in regard to the act charged 
to be criminal. State v. Huting, 464. 

2. A party charged with murder, who admits the killing, and relies upon 
the defence of insanity, must make it out to the satisfaction of the jury, 
and is not entitled to the benefit of a reasonable doubt as to his sanity. 
Ib. 

INSTRUCTION. 
See Tort, Trespass. 

1. The issue being, whether a party was “about fraudulently to conceal 
or dispose of his property or effects so as to hinder or delay his cred- 
itors,”? an instruction that he must have dene some act to indicate 
the intent, was held properly refused, an instruction being given in the 
words ef the statute. Kritzer v. Smith, 296. 

2. An instruction putting hypothetically to the jury facts of which there 
is no evidence, is erroneous. Craighead v. Wells, 404. 

8. On the trial of two persons jointly indicted for aiding and abetting a 
murder, an instruction to the jury that “if the defendants or either of 
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INSTRUCTION—( Continued.) 
them were present, &c., they must convict,’ will not be supposed to 
have misled them. State v. Taylor § Gist, 477. 
4. Judgment affirmed because an instruction given was warranted by the 
evidence. Morse v. Maddoz, 524. 


INTEREST. 

1. A testator, in his will, devised specific land of an estimated value to 
each of his children, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 

2. In distributing an estate, interest is not to be charged upon advances 
ments. Ib. 

3. Although parties cannot prospectively agree that interest may bear in- 
terest, yet, after interest has accrued, it may be agreed that it shall bear 
interest. Gunn v. Head, 432. 


INSURANCE. 


See Poxicy or INSURANCE. 


INTERPLEA. 

1. The trustee in a deed of trust upon a stock of goods seized in an attach- 
ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment. 
Skinner v. Thompson, 15. 


INTOXICATION. 
1. Intoxication is no justification or extenuation of a homicide. State v. 
Harlow, 446. 


INVENTION. 
See Patent Rieut. 
1. As to what is a useful invention, see Joliffe v. Collins, 338. 


JUDGMENT. 
See JupGmENT By DEFAULT; JupGMENT Liens; FinpinG or Facts}; 
Record 3 JUDGMENTS oF SisTER STATES. 

1. The judgment of an inferior court, affirmed in the supreme court, is a 
subsisting valid judgment in the court where it was originally rendered, 
and may be carried into execution accordingly. Meyer v. Campbell, 
12 Mo. Rep. 602 ; Wilburn v. Hall, 17 Mo. Rep. 471, affirmed.) Wal- 
ter v. Tabor, 75. 

Judgment for costs is properly entered against the security in the bond 
of a non-resident plaintiff who is nonsuited. Hamilions v. Moody, 79. 
3. It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be madea 

party. Evans v. Greene, 170. 

4. An administrator appointed in another state may maintain a suit in 


2 
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JUDGMENT—( Continued. ) 


10. 


this state, upon a judgment recovered by him in his representative cae 
pacity in the former state against a party who was a citizen of that state 
at the death of his intestate. Hall v. Harrison, 227. 


. The lien of a mortgage is not merged in a judgment obtained in a pro- 


ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 


. The subject matter of an original suit, during its pendency, may be used 


as a set-off by the plaintiff; and a final judgment may be pleaded as a 
set-off. Gunn’s Adm’r v. Todd, 303. 


. The provision in the practice act of 1849, that after the lapse of five 


years from the entry of judgment, an execution may be issued only by 
leave of the court on motion, with notice to the adverse party, applies 
to judgments rendered before the passage of the act, as well as subse- 
quently. Bolton v. Lansdown, 399. 


. It applies where an execution was sued out within five years, if five 


years have since elapsed. Ib. 

Where, in an action brought by A. against B and C. for the possession 
of lend—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriff’s deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered 
no evidence of title in B. under whom both A. and C. claimed. Marr 
v. McIntosh, 541. 

A conveyance of a negro in the presence of the Spanish lieutenant gov- 
ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Charlotte v. 
Chouteau, 590. 


JUDGMENT BY DEFAULT. 


1. 


2. 


A judgment by default may be taken against one defendant, after a 
demurrer has been sustained as to others. Lyon v. Page, 104. 
Where an original answer is lost, and an entry is made upon the rec- 
ord that “by consent of parties,’ the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. Owens v. Tinsley, 423. 


JUDGMENTS OF SISTER STATES. 


1. 


Where, in suit on a judgment of a court of the state of New Jersey, it 
appears from a transcript of such judgment, that the same was entered 
and rendered, as confessed, (in pursuance of the law of the state of 
New Jersey,) by virtue of and in pursuance of a warrant of attorney, 
dated at Easton Penn., empowering “ any attorney of any court of rec- 
ord in the United States, to confess judgment against”? the defendant 
and in favor of the plaintiffs: held, that such judgment, being valid in 
the state of New Jersey, by virtue of the laws thereof, is entitled to 
“ full faith and credit,?? within the meaning of section 1, of article 4, 
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JUDGMENTS OF SISTER STATES——( Continued.) 


of the constitution of the United States, and that, too, although it does 
not appear that either the plaintiff or the defendant were, at the date of 
said judgment, citizens of the state of New Jersey, or had ever been 
within the said state. (Scott, J., dissenting, holding that, in order 
that a judgment of a sister state may be binding under the constitution, 
it must be rendered in pursuance of the law of the state in which it 
is rendered operating on her resident citizens; which does not appear 
to have been the case here; and that the warrant of attorney was not 
pursued in this, that it does not appear that the judgment was confessed 
by an attorney of a court of record, but by a private agent of the plain- 
tiffs.) Randolph v. Keiler, 557. 


JUDGMENT LIENS. 


1. 


The provision in the act establishing the St. Louis Land Court, (Sess. 
Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate until an abstract is filed in the Land 
Court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of acourt. Dunscomb v. Maddox, 144. 


JURISDICTON. 
See Lanp Court; JUDGMENT. 


1. 


A county or probate court has jurisdiction of a demand against the es- 
tate of a decedent, founded upon a bond with a collateral condition. 
The State v. Paul’s Ex’r, 51. 


JURY. 


1. 


It is within the discretion of a court, at the close of the evidence ina 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury ; the supreme court will not interfere unless 
the discretion has been manifestly abused. (Scort, J., dissenting, 
holding that the time could not be limited in advance.) State v. Page, 
257. 


. The supreme court will not interfere with the discretion exercised by 


juries in assessing punishment within the limit of the law, unless it has 
been manifestly abused. State v. Bean, 269. 


. What were the terms of a parol transfer of a slave, is a question of fact 


for the jury, from all that was said and done, and not a question of law 
for the court. Halbert v. Halbert, 277. 


. The separation of the jury in a murder case held no ground for a new 


trial, there being no ground to suspect that they had been tampered 
with. State v. Harlow, 446. 

The mere fact that a juror ina criminal case separates from his fel- 
low after they have retired to consider of their verdict, and is seen in 
conversation with a by-stander, is no sufficient ground for setting aside 
the verdict, there being no ground for suspecting any improper influ- 
ence. State v. Igo, 459. 


JUSTICE OF THE PEACE. 
See Justices’? Courts; Practice Act or 1849. 
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JUSTICES’ COURTS. 
See Practice Act or 1849. 
1. The supreme court will not reverse a judgment in a suit for wages ori« 


2. 


3. 


4. 


ginating before a justice of the peace, because the plaintiff was allow- 
-4 to recover in the appellate court upon a quantum meruit, when the 
account filed stated a contract. In actions commenced before justices, 
a variance, to be fatal, must go to the substance of the action, and not 
merely to the form. Metz v. Eddy, 13. 

In a suit against a boat begun before a justice, the account filed stated 
that the demand was for services as “fireman.”? Held, this sufficiently 
showed that the demand was for services done on board the boat, and so 
a lien under the act. Jones v. Steamboat Morrtsett, 142. 

In a suit against a boat begun before a justice, a statement in the ac- 
count filed that the demand is for services as “ deck hand”? sufficiently 
shows that it is a lien. Williams v. Steamboat Morrisett, 144. 

A party sued before a justice for the value of rails converted to his 
own use, may, at the trial in the Circuit Court on appeal, show title to 
the land upon which they were cut. Hall v. Clark, 419. 


LAND COURT. 
1. The provision in the act establishing the St. Louis Land Court, (Sess. 


2. 


3. 


Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate until an abstract is filed in the land 
court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of a court. Dunscomb v. Maddox, 144. 

Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commissions 
er’s court. Meier v. Eichelberger, 148. 

A contract to make and deliver a written lease of a building, is a con- 
tract relating to land or some right or interest therein, within the mean- 
ing of section 1, of the act of 1853, (Sess. Acts, 1853, p. 90,) estab- 
lishing the land court, and the land court has exclusive jurisdiction of 
actions for the breach of such contracts, and that, too, although the 
parties stipulated that in case of a refusal to execute the lease agreed 
upon, a certain sum should be paid by way of stipulated damages. 
Brockman vy. Dessaint, 585. 


LANDS AND LAND TITLES. 


1. 





Margaret Lachaisse presented to the recorder of land titles a claim 
for confirmation. As evidence of her claim, she filed an order of sure 
vey by the Spanish lieutenant governor of land described as previously 
conceded to her, and the surveyor’s return, stating that he had put her 
in possession of the whole space of vacant land situate between the 
lot of Lecompte and the land conceded to Clamorgan, bounded on the 
west by Main street. The return further stated that the “ half moon,?? 
forming part of the fortifications of the town, and situated on the mar- 











INDEX. 637 


LANDS AND LAND TITLES—( Continued.) 


2. 


7. 


gin of the river, was on the eastern end of the lot. The concession of 
Clamorgan extended to the river, and was confirmed to that extent. 
The concession of Lecompte extended to the river, and was confirmed 
* the usual extent towards the river.””?_ The claim of Madame Lachaisse 
was reported by the recorder for confirmation, being described under 
the head of “ quantity claimed,”’ as the “ vacancy between Lecompte 
and Clamorgan,” and under the head of “ where situate,” as a “lot in 
the town of St. Louis,’?? and was confirmed by the act of April 29, 
1816. Held: The confirmation was for all the vacant land between 
Lecompte and Clamorgan, from Main street to the river, and not merely 
of alot of the usual depth from Main street towards the river. St. 
Louis Public Schools vy. Hammond, 238. 

A confirmation by the act of June 13, 1812, was absolute, depending 
only on the fact of inhabitation, cultivation or possession prior to De- 
cember 20, 1803, and was not forfeited by the failure of the claimant 
to prove up his claim under the act of May 26, 1824. City of St. Louis 
v. Toney, 243. 


. An official survey of a claim confirmed by the act of July 4, 1836, may 


be used as evidence of the locality and extent of the same claim con- 
firmed by the act of June 13, 1812. 1b. 


. A confirmation of a lot by the act of June 13, 1812, enured‘to the ben- 


efit of the last claimant, where there had been several successive trans- 
fers, whether before or after the change of government. Ib. 


. A confirmation by the act of 1812 is not limited in extent to the spot 


actualiy inhabited, cultivated or possessed prior to December 20, 1803, 
but was for the lot claimed. 1b. 


. It seems that the affidavits before the beard of commissioners, and re= 


corder of land titles, although not evidence of the fact of inhabitation, 
cultivation or possession prior to December 20, 1803, might be com- 
petent evidence for some purposes. At all events, a case will not be 
reversed, because, after they were read in evidence without objection, 
they were not, at the close of the case, withdrawn from the jury by 
instruction. Jb. 

As to what is an * out-lot?? within the meaning of the act of 1812. Ib. 


LANDLORD AND TENANT. 


i 


As the action of use and occupation can only be maintained when the 
relation of landlord and tenant exists, it is unnecessary for the plaintiff 
to show title. Hood v. Mathis, 308. 


LAW COMMISSIONER’S COURT. 


1. 


Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commission- 
er’s court. Meter v. Eichelberger, 148. 


LETTERS OF ADMINISTRATION. 
See ADMINISTRATION. 
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INDEX. 


LEVY. 
See Execution. 
1. 


S. B. & L. owned an addition to St. Louis, a portion of which was laid 
off into lots, and the remainder not subdivided. An execution against 
L. was levied upon what was described in the advertisement and sher- 
iff’s deed as the one undivided third part of the lots in the addition 
remaining unsold. The addition was well known by its name. It 
did not appear that more than one of the lots had been sold prior to 
the sheriff’s sale. Held, the description in the sheriff’s advertisement 
and deed was sufficiently certain to pass L.’s interest in the lots remain- 
ing unsold. Lisa v. Lindell, 127. 


LICENSE. 
1. 


A tavern license cannot authorize the holder to sell liquor within the 
limits of an incorporated city, in violation of an ordinance previously 
passed in pursuance of a power conferred by the charter. City of In- 
dependence v. Noland, 394. 


2. An indictment under the act concerning groceries and dram-shops, (R. 


C. 1845,) which charges the defendant with “selling one quart of 
liquor to be drank at the place of sale without a license,” is not sustain- 
ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 
shop keeper. State v. Weiss, 493 


LIEN. 
See JupcmMent; JupGvEeNnT LiEN; Boats aNnp VESSELS; MECHANICS’ 


Lren; VENDORS’ LIEN. 

Under the act concerning boats and vessels, (R. C. 1845,) there is no 
lien upon a steamboat for the use of a private wharf-boat placed at the 
St. Louis levee. This is not a demand for wharfage within the mean- 
ing of the act, when wharfage is still required to be paid to the city. 
Bersie v. Steamboat Shenandoah, 18. 

A factor has a lien fora general balance even upon goods consigned 
to him for a special purpose, if received in the usual course of busi- 
ness, without notice of the intended application. Archer v. McMechan, 
43. 


3. The lien of a mortgage is not merged in a judgment obtained in a pro- 


ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 


LIMITATION, STATUTE OF. 
1. Under the 8th section of the 3d article of the statute of limitations of 


1845, it is not necessary that the acts there specified should be done by 
the debtor before the cause of action accrues, to prevent the statute 
from running. If done at any time within the period allowed for the 
commencement of the action, the result is, that the debtor loses the 
benefit of the time which had previously run, as well as of that during 
the continuance of the acts which prevent the commencement of an 
action. Nelson v. Beveridge, 22. 
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MARSHALL. 

1. The plaintiff in an execution under which property belonging to a party 
other than the defendant has been levied upon and sold by the United 
States marshal, cannot recover from the marshal or his securities the 
proceeds of the sale. Nor does it make any difference that the plaintiff 
executed a bond of indemnity to the marshal before selling, where the 
law does not make it imperative upon him to sell upon receiving the 
bond. Heath v. Daggett, 69. 


MASTER AND SERVANT. 

1. The lessee of a store, blown up with powder by the wanton or reckless 
act of his clerk, is liable to the landlord for the value. Mason v. Styles, 
374, 

MECHANICS’ LIEN. 

1. Under the 6th section of the St. Louis mechanics’ lien act, (sess. acts, 
1843,) the lien of a mechanic who furnishes materials for a building 
will prevail over an incumbrance executed after the building is com- 
menced, but before the materials are furnished. Dubois? Adm’r v. 
Wilson’s Trustee, 213. 


MERGER. 

1. The lien of a mortgage is not merged in a judgment obtained in a pro- 
ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 

MISNOMER. 

1. A court may say, as a matter of law, upon demurrer to a plea in abate- 
ment to an indictment, that “ Owens D. Havely?? and “Owen D. Haver- 
ly”? are idem sonans. (Scott, J., dissenting, holding that it was a ques- 
tion of fact fora jury.) State v. Haverly, 498. 

2. “ Blankenship”? and ‘* Blackenship’’? held idem sonans as matter of law. 
(Scorr, J., dissenting. See State v. Haverly, ante.) State v. Blanken- 
ship, 504. 


MORTGAGE. 
See Deep or Trust. 

1. The death of the mortgagor does not extinguish or suspend a power of 
sale in a mortgage. Beattie v. Butler, 313. 

2. An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 
debt should be extended upon payment of interest. 1b. 

3. Possession by the mortgagor’s tenant is not notice to the purchaser of 
the unrecorded agreement. Ib. 

4. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances, Ib. 

5. Notice that a sale was to take place ‘at the town of St. Joseph,” held 
sufficient notice of the place of sale under the circumstances. Ib. 

6. Every conveyance, intended as a security for money, is a mortgage, and 
no agreement of the parties at the time can take away or limit the right. 
of redemption. Wilson v. Drumrite, 325. 
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2. 
3. 


INDEX. 


MORTGAGE—( Continued. ) 
7. 


W. by deed absolute on its face, conveyed land to D. as security for the 
price of the land warrant. There was a verbal agreement that D. 
should reconvey if the money was paid by a specified day; but if not, 
the land was to be his, and he was to sell the same ‘to get his pay. 
The money not being paid within the time limited, D. conveyed a por- 
tion of the land to a purchaser for value, without notice. In a suit by 
W. to redeem, held that the conveyance was a mortgage, and that D. 
could be compelled to account for the value of the land sold, and recon- 
vey the residue. (Scott, J., dissenting, holding that the transaction 
was a mortgage with power of sale, and W. was only entitled to a re- 
conveyance of the land unsold.) Jb. 


. The lien of a mortgage is not merged in a judgment obtained in a pro- 


ceeding under the statute to foreclose. Riley’s ddm’r v. McCord’s 
Adm’r, 285. 

After the death of the mortgagor or mortgagee, before or after judgment 
of foreclosure, the proceeding may, under the statute, be continued in 
the name of the personal representative, without the heir. Id. 


MOTION. 


See DELIVERY Bonn; PRACTICE. 
1, 


Motions are no part of the record, unless made so by bill of exceptions. 
Christy’s Adm’r v. Myers, 112. 


NEW TRIAL. 


Surprise of a defendant by the unexpected close of plaintiff’s case, no 
ground for anew trial. Wells v. Sanger, 354. 

Newly discovered cumulative evidence no ground for a new trial. Jb. 
The separation of the jury in a murder case held no ground for a new 
trial, there being no ground to suspect that they had been tampered 
with. State v. Harlow, 446. 

The mere fact that a juror ina criminal case separates from his fel- 
lows after they have retired to consider of their verdict, and is seen in 
conversation with a by-stander, is no sufficient ground for setting aside 
the verdict, there being no ground for suspecting any improper influ- 
ence. State v. Igo, 459. 


NONSUIT. 


The 33d section of the 4th article of the act concerning practice at law 
(R. C. 1845) prohibiting a plaintiff from taking a nonsuit after the 
cause has been submitted to a jury, or to the court sitting as jury, is 
still applicable, notwithstanding the practice act of 1849, in all cases 
which would have been actions at law under the old system, and so 
the proper subjects of a jury trial; but in what would formerly have 
been suits in equity, the plaintiff may dismiss his petition at any time 
before a final decree. The 6th and 7th sections of the 13th article of 
the act of 1849 furnish the rule of distinction. Hesse v. Missouri State 
Mutual Fire § Marine Ins. Co., 93. 











INDEX. 


NOTICE. 
See CiTaTION 3 PossEssIon. 

1. {t is error to admit evidence of the contents of books in the possession 
of the adverse party, no notice having been given to produce them. 
Farmers’ & Merchants? Bank of Memphis v. Lonergan’s Exec’r, 46. 

2. Notice that a sale was to take place “at the town of St. Joseph,?? held 
sufficient notice of the place of sale under the circumstanees. Beattte 
v. Buller, 313. 

3. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. 1b. 

4, The omission by an administrator to give three weeks’ notice of a sale 
of personalty, will not invalidate the title of a purchaser. James & 
Jewett v. Dizon, 538. 


OFFICER. 
See MARSHAL. 

1. A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scorr, J., dissenting: holding that the officer being pro- 
hibited by law from selling the furniture and bedding of the head of a 
family, any contract to indemnify and save the officer harmless from 
making such a sale is void.) McCartney v. Shepard, 573. 


OFFICIAL BOND. 
1. Under the practice act of 1849, a suit upon an official bond given to the 
state must be brought in the name of the state, as the trustee of an ex- 
press trust. (Stale v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 


PARDON. 
1. Judgment for costs in a criminal case cannot be remitted by pardon. 
State v. Mc? Blenis, 272. 


PART PERFORMANCE. 
See SpeciFic PERFORMANCE. 


PARTIES. 
See PLEADING. 


PARTITION. 

1. In a partition suit, where the shares of some of the parties are set off, 
and the residue of the land is reported not susceptible of division, and 
sold, the costs of all the proceedings, including the costs of sale, must 
be equally taxed against all the parties. (Scorr, J., dissenting.) 
Cooper v. Garesche, 151. 


PARTNERSHIP. 
1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 

out special authority for that purpose. Farmers’ § Merchants’ Bank 

v. Lonergan’s Ex’r, 46. 
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INDEX. 


PARTNERSHIP—( Continued. ) 
2. 


A. leased to H. a tract of tand upon which was a sulphur spring. A. 
was to make certain improvements on the land. H. was to reside upon 
it, provide the buildings with furniture, victualling and attendance, and 
give his whole time to the superintendence, care and management of the 
place, with a view to make it a popular resort for recreation and health, 
and a source of profit to the parties. As rent, A. (or his legal repre- 
sentatives) was to receive one half of the net profits, deducting neces- 
sary expenses for furniture, supplies, &c., and any loss was to be equal- 
ly divided. All furniture or other personal property, purchased or ac- 
quired by reason of the agreement, was to be jointly owned by the par- 
ties. A. was held liable asa partner to a third person, of whom H. 
purchased materials for fitting up the buildings. Brownlee v. Allen, 
124; Morgan v. Allen, 127. 

Where goods are consigned for sale to two partners, who afterwards 
dissolve, the mere fact that the owner, after being notified by the re- 
tiring partner of the dissolution, suffers the goods to remain in the pos- 
session of the other partner, is not sufficient to release the retiring 
partner from liability for the proceeds. Holden v. McFaul, 215. 


4. The receipt of a share of the profits of a concern does not necessarily 


create a partnership in the stock, as between the parties. McCauley’s 
Adm’r vy. Cleveland, 438. 

Where an administrator of a deceased partner, upon the neglect or re- 
fusal of the surviving partner to give the bond required by the 50th and 
5ist sections of the Ist article of the administration act (see R. C. 
1845, p. 70), gives bond under the 54th section of said article for the 
due administration of the partnership effects: held, that such bond is 
valid, although it does not appear to have been approved by the county 
court, and the administrator will be entitled to take possession of the 
entire partnership effects under section 53 of the said article. There is 
nothing in the statute which makes the approval of the bond a prere- 
quisite to the vesting of the property in the administrator. James § 
Jewett v. Dixon, 538. 


6. A notice given by the administrator of the deceased partner to the sur- 


viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 5lst sections of the 1st article of 
the administration act, (R. C. 1845, p. 70,) he, the administrator, will 
move the county court for an order to take possession of the partnership 
effects, is a sufficient citation within the 53d section of said article. Ib. 


PATENT RIGHT. 
1. 


Where a bill of sale of a patent right is a simple transfer of title, con- 
taining no warranty, the purchaser cannot set up a parol warranty. 
Joliffe v. Collins, 238.- ~) * § 


“ 


2. As to what is a useful invention. Ib. 
3. A note given for a patent that is void, by reason of its being useless, 


is without consideration. Ib. 


PLAT. - 
See Town Prat. 
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PLEADING. 
See DemuRRER; VENUE. 


i. 


9, 


10. 


11. 


12. 


Under the 4th section of article 7 of the practice act of 1849, where 
an account sued upon, containing more than twenty items, is annexed 
to the petition and averred to be made a part of it, it seems that the 
account may be considered as set forth in the petition. At all events, 
the party should be permitted to verify the account by affidavit at the 
trial. Budde’s Adm’r vy. Allen, 20. 


. In a petition upon a breach of warranty of soundness in the sale of a 


horse, it is unnecessary to negative the idea that the defects were ap- 
parent. Labeaume v. Poctlington, 35. 


. It seems, that the general allegation of unsoundness, without specifica- 


tion, would be sufficient. Jb. 


. Ina suit under the practice act of 1849, by the grantee in a deed against 


the grantor, to correct a mistake in the description of the property con- 
veyed, parties in possession cannot be joined as defendants, unless they 
claim under the grantor with notice of the mistake or as volunteer 
purchasers. Lyon v. Page, 104. 


. Under the practice act of 1849, a bond with a collateral condition may 


be assigned, so as to enable the assignee to sue inhis own name. Wa- 
terman v. Frank, 108. 


. Under the practice act of 1849, a suit upon an official bond given to the 


state must be brought in the name of the state, as the trustee of an ex- 
press trust. (State v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 


. A boat was lost by the negligence of a Dock Company. ‘There was an 


insurance upon three-fourths of the boat, and the part insured was 
abandoned to the underwriters, and the abandonment accepted by them. 
Held, under the practice act of 1849, a suit against the Dock Compa- 
ny for the entire value of the boat was properly brought in the name 
of the owners at the time of the loss. Cable v. St. Louts Marine Rail- 
way & Dock Co., 133. 


. The provision in the new practice act that suits shall be brought in the 


name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. 16. 

The assignee of a note not negotiable cannot sue a remote assignor in 
an action at law. Under the new practice, his petition must set forth 
the same facts that would formerly have been necessary in a bill in 
equity. Weaver v. Beard, 155. 

The date when an account sued upon accrued is not a material averment 
in a petition, and is not admitted by a failure to deny it in the answer. 
Sutter v. Streit, 157. 

A statement in a petition that the record upon which the suit is founded 
is filed with it, does not make the record a part of the petition, so that 
it can be noticed on demurrer. Hall v. Harrison, 227. 

After the death of the mortgagor or mortgagee, before or after judg- 
ment of foreclosure, the proceeding may, under the statute, be continued 
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PLEADING—( Continued. ) 


13. 


14. 


INDEX. 


in the name of the personal representative, without the heir. Riley’s 
Adm’r vy. McCor@s Adm’r, 285. 

Where the facts specially found by a court or jury are sufficient to 
support a decree for a specific perfo-mance, it will not be reversed be- 
cause of a defective statement of the contract in the petition. (Scott, 
J., dissenting.) Despain v. Carter, 331. 

In a petition on a note signed “ steamboat Ben Lee and owners, by W. 
R. W., captain,” it is sufficient to aver that the defendants were bound, 
without stating the facts upon which their liability depends. (See 
& Brother v. Cox, 16 Mo. Rep. 166, affirmed.) Sanders v. Anderson, 
402. 


15. Usury upon a cortract in another state must be specially pleaded. The 


act of 1847, allowing the defence of usury under the general issue, 
even if not repealed by the practice act of 1849, is only applicable to 
contracts made in this state. Gunn v. Head, 432. 


POLICY OF INSURANCE. 
1. 


A condition in a fire policy that the insured shall, after a loss, procure 
the certificate of the nearest magistrate or notary public as to its fair- 
ness, is a condition precedent to a recovery, and must be strictly com- 
plied with, unless there is either a waiver or an estoppel. A certifi- 
cate from any other than the nearest officer qualified to act is certainly 
not a compliance, when the nearest not only does not refuse to act at 
all in the matter, but actually gives a certificate different from that re- 
quired. Noonan v. Hartford Fire Insurance Co., 81. 

The fact that the company, after receiving a certificate which is not in 
compliance with the condition in the policy, enters upon an investi- 
gation as to the extent of the loss, without immediately objecting to the 
certificate, and offers to pay a certain amount, is not, as a matter of 
law, a waiver of their right to demand a strict compliance with the con- 
dition, when their proposition is declined. Ib. 

A condition annexed to a policy of insurance that the assured shall cause 
any previous or subsequent insurance to be endorsed on his policy, is a 
condition precedent, and is not satisfied by verbal notice to the insurer 
of such other insurance. Hutchinson v. Western Insurance Co., 97. 


4. In an action upon a policy of insurance containing the following provi- 


sion, to-wit: “It is agreed that, should the insured change master or 
owners, nvtice shall be given by him to the insurers without delay, 
when the insurers may end the adventure, if they so elect, by return- 
ing a pro rata premium :”? held, that the insurers are entitled to a no- 
tice of a change of masters, although they may have assented to a pre- 
vious change of both masters and owners. (Tennessee M. & F. Ins. 
Co. v. Scott & Mudge, 14 Mo. Rep. 46, affirmed.) Eday v. Tennessee 
Marine & Fire Ins, Co., 587. 


POSSESSION. 
1. Possession by the mortgagor’s tenant is not notice to the purchaser of the 


unrecorded agreement. Beattie v. Butler, 313. 
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POSSESSION—( Continued.) 
2. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. Jb. 


PRACTICE. 

See Britt oF Exceptions; Jury; JUDGMENT. 

1. Under the 4th section of article 7 of the practice act of 1849, where an 
account sued upon, containing more than twenty items, is annexed to 
the petition and averred to be made a part of it, it seems that the ac- 
count may be considered as set forth in the petition. At all events, the 
party should be permitted to verify the account by affidavit at the trial. 
Budde’s Adm?r v. Allen, 20. 

2. It is error to admit evidence of the contents of books in the possession 
of the adverse party, no notice having been given to produce them. 
Farmers’ & Merchants’ Bank v. Lonergan’s exec’r, 46. 

3. When a case is called for trial, the court is not bound to wait fora 
party to prepare an affidavit for a continuance, it appearing that he had \ 
previously had an opportunity to prepare it. Myers v. Schneider, 77. 

4. The sickness of a witness residing in another state is no ground for 

a continuance, no efforts having been made to take his deposition. 
Hamiltons v. Moody, 79. 

. Where a set-off exceeding plaintiff’s demand is not replied to, judg- 
ment is correctly rendered for the defendant upon his motion, without 
waiting for the trial of other issues made by the pleadings. Hart v. 
Missouri State Mutual Fire § Marine fins. Co., 91. 

6. The 33d section of the 4th article of the act concerning practice at law 
(R. C. 1845) prohibiting a plaintiff from taking a nonsuit after the 
cause has been submitted to a jury, or to the court sitting as jury, is 
still applicable, notwithstanding the practice act of 1849, in all cases 
which would have been actions at law under the old system, and so the 
proper subjects of a jury trial; but in what would formerly have been 
suits in equity, the plaintiff may dismiss his petition at any time before 
a final decree. The 6th and 7th sections of the 13th article of the act 
of 1849 furnish the rule of distinction. Hesse v. Missouri State Mutual 
Fire & Marine Ins. Co., 93. 

7. In a suit under the practice act of 1849, by the grantee in a deed against 
the grantor, to correct a mistake in the description of the property 
conveyed, parties in possession cannot be joined as defendants, unless 
they claim under the grantor with notice of the mistake or as volunteer 
purchasers. Lyon v. Page, 104. 

8. A judgment by default may be taken against one defendant, after a 
demurrer has been sustained as to others. Jb. 

9. Under the practice act of 1849, a suit upon an official bond given to the 
state must be brought in the name of the state, as the trustee of an ex- 
press trust. (State v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 

10. The supreme court will not interfere with the discretion exercised by 

the court below in refusing to set aside a judgment by default for fail- 
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11. 


12. 


13. 


14. 


15. 
16. 


17. 


18. 


19. 


21. 


22. 


INDEX. 


PRACTICE—( Continued.) 


ure of attorney to file answer, unless it can clearly see that it has been 
abused. Christy’s Adm’r v. Myers, 112. 

Motions are no part of the record, unless made so by bill of exceptions. 
Ib. 

It is the settled law that exceptions must be taken at the time, and the 
bill prepared and signed during the term, and not afterwards, unless 
it is consented to. Ditepenbrock v. Shaw, 122. 

A boat was lost by the negligence of a Dock Company. There was an 
insurance upon three-fourths of tie boat, and the part insured was 
abandoned to the underwriters, and the abandonment accepted by 
them. Held, under the practice act of 1849, a suit against the Dock 
Company for the entire value of the boat was properly brought in the 
name of the owners at the time of the loss. Cable v. St. Louis Marine 
Railway § Dock Co., 133. 

The provision in the new practice act that suits shall be brought in the 
name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. 1b. 

As to what is a sufficient finding of the facts under the practice act 
of 1849. Murdoch §& Dickson v. Finney, 138. 

An amendment to a pleading at the trial to obviate the objection of a 
variance does not require an affidavit. Ib. 

A finding of facts which does not cover all the matters put in issue by 
the pleadings, is insufficient, and is a ground of reversal. Downing v. 
Bourlier, 149. 

A finding must state facts, not the evidence. Sutter v. Streit, 158. 

A finding of facts is regarded as part of the record proper, and no bill 
of exceptions is necessary to preserve it. Ib. 


. A bill of exceptions cannot be filed after the term at which the cause 


was tried, unless by consent. Jb. 

It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be made a 
party. Evans v. Greene, 170. 

Under the 12th section of the 24th article of the practice act of 1849, 
referees have no power to dismiss a suit because of the refusal of the 
plaintiff to give his deposition when called upon by the defendant. 
They should report the matter to the court. Coburn v. Tucker, 219. 


. It is a proper exercise of the discretion of a court to set aside a report 


of referees dismissing a plaintiff’s suit on account of his refusal to 
give his deposition, upon his filing an affidavit purging the contempt. 
Ib. 


. A court has no authority to give a party time until the next term to 


file a bill of exceptions, without the consent of both parties entered of 
record. State v. McO’Blenis, 272. 
A defendant sued by attachment under the statute on a note not due, 
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26. 


27. 


28. 


30. 


31. 


32. 


33. 


34 


36. 


37. 


38 





is not bound, it seems, to plead to the merits, until after the note is due. 
Kritzer v. Smith, 296. 

A court cannot direct a verdict for one of two defendants, for the pur- 
pose of enabling his co-defendant to introduce him as a witness, if 
there is any evidence at all against him. Hood v. Mathis, 308. 

It is too late to make the application after the evidence and arguments 
on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the admission of fure 
ther evidence. Jb. 

It is no abuse of the discretion of a court to allow a plaintiff, after the 
argument is commenced, to recall a witness to supply an unintentional 
omission. Ib. 


. Inan action for a balance due upon a note given for a patent right, 


to which the defendant pleads merely want of consideration and de- 
ceit, he cannot have judgment for money paid upon the note. Joliffe 
v. Collins, 238. 

Under the practice act of 1849, where a defendant, upon wkom there 
has been fifteen days’ service of process, files an answer admitting the 
cause of action, or containing no defence, the plaintiff is entitled to 
judgment at the return term as for want of an answer. (Judge Scott 
dissenting.) North v. Nelson, 360. 

A judgment for the plaintiff will not be reversed for an insufficient find- 
ing of the facts, if the matters set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

Under the practice act of 1849, a plaintiff may amend a petition incor- 
rectly stating the christian name of the defendant; and soin an attach- 
ment suit, he may make a similar amendment in the affidavit and bond. 
Middleton v. Frame, 412. 

The supreme court will not review the discretion exercised by the in- 
ferior court in overruling an application for a continuance upon an affi- 
davit that the party could not be present at the trial by reason of sick- 
ness. Owens v. Tinsley, 423. 

Where the transcript in the court to which a cause has been taken 
by change of venue contains a statement that the answer “is not to be 
found,” a rule upon the clerk to send a perfect transcript, with the 
omission supplied, may be properly refused. Ib. 


. Where an original answer is lost, and an entry is made upon the rec- 


ord that “by consent of parties,” the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. Jb. 

It has been repeatedly held that the practice act of 1849, (except in 
the 25th article,) does not govern the trial in the circuit court of cases 
appealed from justices of the peace. Terrell v. Hunter, 436. 
Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 441. 

Judgment affirmed, because no exceptions were saved, the case having 
originated before a justice of the peace. Sickles v. Abbott, 443, 
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PRACTICE—( Continued. ) 
39. Judgment reversed for want of a finding of the facts. Derrick v. Jew- 


ett, 444, 


40. Where a plaintiff, in a petition under the practice act of 1849, not only 


41. 


prays damages for the breach of a contract, but also the cancellation 
of a note given under the contract, and has judgment upon both pray- 
ers, it is error to tax the costs against him, although the amount of 
damages recovered is below the jurisdiction of the court. The 12th 
section of the act concerning costs, (R. C. 1845,) does not apply in 
such a case. (Scott, J., dissenting, holding that the costs were prop- 
erly taxed against the plaintiff, because the petition showed no ground 
for the equitable relief sought and obtained ; and because the judgment 
for the cancellation and delivery up of the note was entered in pursu- 
ance of an agreement between the parties, by which the judgment of 
the court, upon the prayer of the cancellation of the note, was made to 
depend upon the verdict of the jury upon the claim for damages for 
the breach of the contract.) Stewart v. See, 513; Skinner v. See, 517, 
Goods were levied on by the sheriff under execution, and advertised to 
be soid. On the day of the sale, by agreement of the parties, a bond 
was executed by the defendant in the execution for the delivery of the 
goods ata future day. Held, this was not a statutory bond under the 
31st section of the act concerning “ Executions,?? (R. C. 1845,) and 
could not be enforced as such by a summary proceeding on motion. 
Selmes v. Smith, 526. 


42. A bill of exceptions cannot be allowed and signed at a term subsequent 


43. 


to that at which the trial is had, without the consent and against the 
objections of the opposite party. Farrar v. Finney, 569. 

The respondent, or defendant in error, is not precluded from moving 
to strike out a bill of exceptions allowed and filed out of time, by the 
fact that he may have filed his joinder in error. Jb. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See INDICTMENT. 


1. 


It is within the discretion of a court, at the close of the evidence in a 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury; the supreme court will not interfere unless 
the discretion has been manifestly abused. (Scort, J., dissenting, 
holding that the time could not be limited in advance.) State v. Page, 
257. 


2. The supreme court will not interfere with the discretion exercised by 


an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 


3. The supreme court will not, in any case, reverse a judgment of convic- 


tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 


4, Where a motion to discharge a prisoner, under the 25th section of the 


6th article of the act concerning practice and proceedings in criminal 
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cases, (R. C. 1845,) for a failure to bring him to trial before the end 
of the second term after indictment found, is overruled by the inferior 
court, the facts upon which the motion is based must be proved and 
the evidence saved by bill of exceptions, so that the supreme court can 
see affirmatively that the delay was not for one of the causes which 
would prevent it from operating as a discharge, or it will be presumed 
that the motion was properly overruled. State v. Huting, 464. 


. In considering whether a prisoner is entitled to a discharge under the 


section of the statute above referred to, a term which lapses or which 
is adjourned in the midst of the trial, by reason of the illness of the 
judge, is not to be counted; nor is a term at which there was a trial 
and a failure of the jury to agree to be counted, the constitution author- 
izing a continuance in such a case; nor is a term, which is by law lim- 
ited to six days, to be counted, where, on the fourth day, the case was 
continued, because up to that time only five jurors had been empan- 
nelled; nor are special terms to be counted. The statute was intended 
to operate only when there is some laches on the part of the state. 1b. 


. A court may say, as a matter of law, upon demurrer to a plea in abate- 


ment to an indictment, that “ Owens D. Havely?? and “ Owen D. Haver- 
ly? are idem sonans. (Scott, J., dissenting, holding that it was a 
question of fact forthe jury.) State v. Haverly, 498. 


. “* Blankenship” and “ Blackenshtp” held idem sonans as matter of law. 


(Scort. J., dissenting.) State v. Haverly; State v. Blankenship, 504. 
A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. State v. Berry, 
504. 


PRACTICE IN CHANCERY. 


1, 


° 


we 


Bill in chancery for the settlement of a partnership account extending 
through two partnerships. Decree reversed, because after an interloc- 
utory decree finding a settlement of the first partnership, the bill was 
dismissed without any apparent cause, when the second partnership 
remained to be adjusted. Boyle v. Hardy, 60. 

The answer to a bill for a general account of two partnerships set up 
an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62, 


PRACTICE ACT OF 1849. 
1. It has been repeatedly held that the practice act of 1849, (except in 


the 25th article,) does not govern the trial in the circuit court of cases 
appealed from justices of the peace. Terrell vy. Hunter, 436. 


PRINCIPAL AND AGENT. 
See Factor; MAsTER AND SERVANT. 





1. 


A party’s own acts and declarations are no evidence of his agency 
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PRACTICE ACT OF 1849—( Continued.) 


against the party for whom he assumes to act as principal. Craighead 
v. Wells, 404. 


PRIORITY. 
See Mecuanics’ Lren. 
1. The provision in the act establishing the St. Louis Land Court, (Sess. 


Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate urtil an abstract is filed in the land 
court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of a court. Dunscomb v. Maddox, 144. 


PROMISSORY NOTES. 
See Bitis oF EXcHANGE. 
1. 


Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any bankirg privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the con- 
trary is made to appear by the party setting up the illegality of the 
transaction as a defence. Hart v. Missouri State Mutual Fire & Ma- 
rine Insurance Co., 91. 


. The assignee of a note not negotiable cannot sue a remote assignor in 


an action at law. Under the new practice, his petition must set forth 
the same facts that would formerly have been necessary in a bill in 
equity. Weaver vy. Beard, 155. 


. In an action for a balance due upon a note given for a patent right, to 


which the defendant pleads merely want of consideration and deceit, he 
cannot have judgment for money paid upon the note. Joliffe v. Col- 
lins, 338. 


. A note given for a patent that is void, by reason of its being useless, is 


without consideration. Ib. 


. In a suit by an administrator upon a note of his intestate, it is no de- 


fence that the county court had allowed a former administrator, upon 
settlement, credit for the amount of the note. Henderson’s Adm’r v. 
Henderson, 379. 


. An allegation in the answer that the intestate, before his death, “ gave 


the note to the defendant, and made arrangements to have it deliv- 
ered up to him, which was neglected to be done,” is no defence; these 
facts constituting neither a donatio causa mortis, nor a valid gift or 
equitable release. 1b. 


. In a petition on a note signed “ Steamboat Ben. Lee and owners, by W. 


R. W., Captain,’ it is sufficient to aver that the defendants were bound, 
without stating the facts upon which their liability depends. (See & 
Brother v. Cox, 16 Mo. Rep. 166, affirmed.) Sunders v. Anderson, 402. 


. A note signed by matter of description, by which the promisers can be 


ascertained, is a valid note within the act concerning bonds and notes. 
(R. C. 1845.) Ib. 

A protest of a non-negotiable note, being unauthorized, cannot be used 
as evidence. Williams v. Smith, 419. 
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PROMISSORY NOTES—( Continued.) 

10. An erased endorsement on the back of a note is no evidence of a trans- 
fer. Ib. 

11. A. at the request of B. and as his security, signed a note as joint maker 
with him, payable to C., with the understanding that B. would get two 
others also to sign as securities, or destroy the note. B. took the 
note, and after getting one other signature only, delivered the same 
for value to C., who was without notice of the condition upon which 
A. signed. In an action on the note by C. against A., held that A. 
was liable. Terrell v. Hunter, 436. 

12. The trustees of a school district are not personally liable on a note ex- 
ecuted dy their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 

13. An action cannot be maintained on a note obtained by fraudulent rep- 
resentations. Brown v. North, 528. 

14- A. and B., by way of compromising a claim of certain heirs of B., de- 
ceased, executed their note for $2000, to one D., and delivered the same 
to E., with instructions to hold the same “ until P., administrator of (the 
said) C., deceased, executes a quit claim deed of relinquishment of the 
interest of the estate of said deceased in and to two tracts of land,” &c., 
to the said A. and B.: held, that the note cannot be legally demanded 
of the said E., so as to become the foundation of an action, until a deed 
is made passing all the interest of the estate of C. and comprehending 
the interest of minor heirs of said C. The condition is not satisiied by 
a deed, made by the administrator of C. under an order of the probate 
court, and purporting to convey all the interest of C.’s estate, it not 
Mpearing that the deed was made for the purpose of raising money 
for the payment of the debts of the intestate, &c., or that the probate 
court in any other way had the power to authorize the making of such 
adeed. Bompart’s Adm’r v. Lucas & Hunt, 598. 


RECOGNIZANCE. 

1. Where a circuit court, to which an action of forcible entry and detainer 
has been taken by certiorari from a justice of the peace, orders a bond 
to be given “in addition to”? the one originally taken, such additional 
bond does not supersede the original one. (Scorr, J., dissenting. ) 
Walter v. McSherry, 76. 

2. A recognizance fur an appeal from a justice of the peace described the 
defendant as plaintiff, and the plaintiff as defendant. Held, this might 
be treated as a clerical error, the transcript accompanying the recog- 
nizance correctly describing the relation of the parties to the suit. 
Halsall v. Meier, 136. 


RECORD. 
See JupGMENTS oF SisTER STATES. 

1. Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judg- 
ment, it is not necessary that the entire record should be offered and 
read in evidence. A transcript of so much of the record as will show 
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RECORD—( Continued. ) 


the existence of the judgment under which the execution issued, may, 
in such cases, be received in evidence. Lee’s Adm’x v. Lee, 531. 


RECOUPMENT. 

1. A purchaser of land who has sustained injury by the deceit of the ven- 
dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 

. But if he fails to recoup, he will not afterwards be entitled to an in- 
junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Jb. 


REDEMPTION, RIGHT OF. 

1. A court of equity will not, unless under special circumstances, compel 
the holder of a prior deed of trust on real estate, which is past due, 
to permit the holder of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 

REFEREES. 

1. Under the 12th section of the 24th article of the practice act of 1849, 
referees have no power to dismiss a suit because of the refusal of the 
plaintiff to give his deposition when called upon by the defendant. 
They should report the matter tothe court. Colburn v. Tucker, 219. 

2. It is a proper exercise of the discretion of a court to set aside a report 
of referees dismissing a plaintiff’s suit on account of his refusal to give 
his deposition, upon his filing an affidavit purging the contempt. Jb. 

REGISTER. " 
See Tax DEED. 
REPLEVIN. 

1. The action of replevin did not abate by the death of the plaintiff and 
defendant, but might be revived in the name of their personal represen- 
tatives. Kingsbury’s Exec’r vy. Lane’s Ex’r, 115. 

REPRESENTATION. 
See Fravp. 


REVIVAL OF ACTIONS. 
See REPLEVIN. 


RIPARIAN RIGHTS. 

1. Where the confirmee of a Spanish concession accepts a survey calling 
for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36, 


é) 


ST. LOUIS LAND COURT. 
See Lanp Court. 


SALE. 
See Venpors AND PurcHasers ; Tax SALE. 
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SCHOOL DISTRICT. 
See TrusTEEs or ScnHoot District, 


SECURITY. 
See Execution, 1. 

1. The security in a curator’s bond in force at the date of his final settle- 
ment, is prima facie liable for the amount thereby shown to be in his 
hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. State v. Paul’s 
Exec’r, 51. 

2. Judgment for costs is properly entered against the security in the bond 
of a non-resident plaintiff who is nonsuited. Hamiltons v. Moody, 79. 

3. The securities in a constable’s bond are liable for his trespass in seiz- 
ing property exempt from execution. (State v. Moore, 19 Mo. Rep. 
affirmed.) State v. Farmer, 160. 

4, Under the third and fourth sections of article 8, of the act concerning 
justices’ courts, (R. C. 1845,) where judgment is rendered by the jus- 
tice against two defendants, the surety in the appeal bond is liable, 
though the judgment in the appellate court is only against one of them. 
Hood v. Mathis, 309. 

5. A. at the request of B. and as his security, signed a note as joint maker 
with him, payable to C., with the understanding that B. would get two 
others also to sign as securities, or destroy the note. B. took the 
note, and after getting one other signature only, delivered the same 
for value to C., who was without notice of the condition upon which 
A. signed. In an action on the note by C. against A., held that A. 
was liable. Terrell v. Hunter, 436. 

SET-OFF. 

1. Where a set-off exceeding plaintiff's demand is not replied to, judg- 
ment is correctly rendered for the defendant upon his motion, without 
waiting for the trial of other issues made by the pleadings. Hart v. 
Missouri State Mutual Fire & Marine Ins. Co., 91. 

2. The subject matter of an original suit, during its pendency, may be used 
as a set-off by the plaintiff; and a final judgment may be pleaded as a 
set-off. Gunn’s Adm’r v. Todd, 303. 

3. A demand for the amount of a note received for collection and con- 
verted, is not unliquidated damages, and is the subject of set-off. 1b. 

4. In an action by A., as administratrix of B., for a conversion of prop- 
erty owned by her as such administratrix: held, that the defendant is 
not entitled to set-off a debt due from the intestate, B., in his lifetime. 
Lee’s Adm’x v. Lee, 531. 

SHERIFF. 
See MARSHAL$ OFFICER. 
SHERIFF’S DEED. 
See Levy. 
SLAVERY. 
1. The enslavement of the African race was recognized as legal in the 
42—voL. XXI. 
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4. 


2. 
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SLAVERY—( Continued.) 


Spanish, French and British colonies in America, although no law can 
be found which, in terms, reduced that race to bondage. Charlotte v. 
Chouteau, 590. 


2. Where negroes reduced to slavery acquired their freedom under the 


laws of the country in which they lived, they could not be again sub- 
jected to bondage. There is no prescription against liberty in such a 
case. Ib. 


3. A descendant of a negress brought to St. Louis in 1794 or 1795 from 


the province of Canada, and sold as a slave, is entitled to her freedom, 
provided it be shown that the mother was never lawfully held asa 
slave in Canada, or that having been lawfully held as a slave, the law 
afterwards gave her a right to her freedom, and that she asserted the 
same. If, having been once a slave in Canada, she failed to assert her 
right to freedom there, and came to St. Louis with her master, neither 
she nor her descendants will be permitted to assert it here. Jb. 

A conveyance of a negro in the presence of the Spanish lieutenant gov- 
ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Jb. 


SPECIFIC PERFORMANCE. 
1. 


Possession, valuable improvements made, and part payment, under a 
parol contract for the sale of land, entitles the purchaser to a specific 
performance. Despain v. Carter, 331. 

Where the facts specially found by a court or jury are sufficient to 
support a decree for a specific perfo mance, it will not be reversed be- 
cause of a defective statement of the contract in the petition. (Scott, 
J., dissenting.) Jb. 


SPANISH LIEUTENANT GOVERNOR. 
See CoNVEYANCE. 
SUPREME COURT. 


See Practice; Jury. 
1. 


The supreme court will not reverse a judgment in a suit for wages ori- 
ginating before a justice of the peace, because the plaiutiff was allow~ 
ed to recover in the appellate court upon a quantum meruit, when the 
account filed stated a contract. In actions commenced before justices, 
a variance, to be fatal, must go to the substance of the action, and not 
merely to theform. Metz v. Eddy, 13. 


2. That a verdict was against the weight of evidence is no ground for a re- 


versal. Jb. 


3. The supreme court will look into the evidence to determine the suffi- 


ciency of a finding of the facts. Archer v. McMechan, 43. 


4. The supreme court will not interfere with the discretion exercised by 


the inferior court in discharging a jury in a civil case after deliberation 
and failure to agree. Hamiltons v. Moody, 79. 


5. The supreme court will not interfere with the discretion exercised by 


the court below in refusing to set aside a judgment by default for fail- 
ure of attorney to file answer, unless it can clearly see that it has been 
abused. Christy’s Adm’r v. Myers, 112. 
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6. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 





The supreme court will not interfere with the discretion exercised by 
an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 


- The supreme court will not interfere with the discretion exercised by 


juries in assessing punishment within the limit of the law, unless it hag 
been manifestly abused. State v. Bean, 269. 
The supreme court will not, in any case, reverse a judgment of convic- 
tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 


. The supreme court will not reverse for excessive damages, unless they 


are so exorbitant as at first blush to show malice or improper bias. 
Wells v. Sanger, 354. 

A judgment for the plaintiff will not be reversed for an insufficient find- 
ing of the facts, if the matter set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

A case will not be reversed for the admission of evidence objected to, 
unless an exception is saved, nor for the admission of irrelevant evi- 
dence unless it was calculated to prejudice or mislead the jury. Craig- 
head v. Wells, 404.. 

The supreme court will not review the discretion exercised by the ine 
ferior court in overruling an application.for a continuance upon an affie 
davit that the party could not be present at the trial by reason of sick- 
ness. Owens v. Tinsley, 423. 

Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 411. 

Judgment affirmed, because no exceptions were saved, the case having 
originated before a justice of the peace. Sickles v. Abbott, 443; South- 
erland v. Warner’s .4dm’r. 312. 

Judgment reversed for want of a finding of the facts. Derrick v. Jew- 
ett, 444, 

Judgment affirmed because an instruction given was warranted by the 
evidence. Morse v. Maddox, 524. 

The supreme court will not, under the practice act of 1849, reverse a 
judgment because the inferio: court, in the exercise of its discretion, 
permitted the plaintiff to amend his petition, and change his cause of 
action from one in the nature of assumpsit, to one in the nature of an 
action of trover ; and that, too, although the effect of such amendment 
may be to prevent the defendant from availing himself of a matier of 
set-off which he had well pleaded to the original petition. Lee’s Adm’r 
v. Lee, 531. 

Where general objections only are made to the reception of transcripts 
of judgments, &c., in evidence, the party objecting giving no reason 
for the alleged incompetency, and making no specific objection: held, 
that the evidence offered should be received. The supreme court will 
not search through a long record or through any other instrument of- 
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SUPREME COURT—( Continued.) 
fered in evidence, to see if, possibly, there may not be some objection 
to its admission which might have been well taken. McCartney v. 
Shepard, 573. 
SURVEY. 
See Rrpartan RIGHTs. 
1. An official survey of a claim confirmed by the act of July 4, 1836, may 
be used as evidence of the locality and extent of the same claim cons 
firmed by the act of June 13, 1812. City of St. Louts v. Toney, 243. 


TAX DEED. 

1. The purchaser at a tax sale of several tracts, separately sold and bid 
off, is entitled to a deed from the register reciting the fact that they 
were so sold and purchased. State v. Richardson, 420. 

2. But it is not necessary that the deed should recite that the register, 
upon due examination, is satisfied that all the requisites of the law have 

. been complied with, as the execution of the deed furnishes as good evi- 
dence that he is so satisfied as would a recital. Jb. 
TAX SALE. 
See Tax DEED. 

1. It.isno ground for enjoining a sale by the city of St. Louis of land 
previously purchased by her at a tax sale, that the first sale passed no 
title by reason of non-compliance with the pre-requisites of the law. 
St. Louis v. Goode, 216. 

‘TORT. 
See TREsPAss. 


‘TOWN PLAT. 
1. The failure of the proprietor of a town to record a plat of it, will not 
prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Pitt, 391. 


TRANSCRIPT. 

1. Where the transcript in the court to which a cause has been taken 

by: change of venue contains a statement that the answer “is not to be 

found,”? a rule upon the clerk to send a perfect transcript, with the 

omission supplied, may be properly refused. Owens v. Tinsley, 423, 
TRESPASS. 

1. Evidence that the defendant advised a party, who either held or had 
disposed of a horse bought in good faith from a person having no title, 
not to make restitution upon demand, until he had inquired further into 
the matter, will not warrant an instruction based upon the hypothesis 
of his assenting to a continuance of the detention. Sartin v. Saling, 
387. 

TRUSTEE. 

1. The trustee in a deed of trust upon astock of goods seized in an attach- 
ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment, 

Skinner v. Thompson, 15. 
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TRUSTEES OF SCHOOL DISTRICT. 
1. The trustees of a school district are not personally liable on a note ex- 
ecuted dy their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 
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USE AND OCCUPATION. 
See LANDLORD AND TENANT. 


USURY. 

1. Usury upon a cortract in another state must be specially pleaded. The 
act of 1847, allowing the defence of usury under the general issue, 
even if not repealed by the practice act of 1849, is only applicable to 
contracts made in this state. Gunn v. Head, 432. 

2. Although parties cannot prospectively agree that interest may bear inter- 
est, yet, after interest has accrued, it may be agreed that it shall bear 
interest. Ib. 


VARIANCE. 

1. The supreme court will not reverse a judgment in a suit for wages ori- 
ginating before a justice of the peace, because the plaintiff was allowed 
to recover in the appellate court upon a quantum meruit, when the ac- 
count filed stated a contract. In actions commenced before justices, a 
variance, to be fatal, must go to the substance of the action, and not 
merely to the form. Metz v. Eddy, 13. 

2. An indictment under the act concerning groceries and dram-shops, (R. 
C. 1845,) which charges the defendant with “selling one quart of 
liquor to be drank at the place of sale without a license,” is not sustain- 
ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 
shop keeper. State v. Weiss, 493. 

3. Where, in a suit on a judgment of a sister state, it is alleged in the peti- 
tion that the plaintiffs, J. F. R. and C. R., recovered the said judgment 
against the defendant, and it appears from the transcript offered in evi- 
dence that the judgment was in favor of J. F. R. and C. F. R.: held, 
that this is an immaterial variance. Randolph v. Keiler, 557. 

4. Where the judgment declared on is a judgment of the “ Inferior Court 
of Common Pleas, in and for the county of Sussex, state of New Jer- 
sey,’ held, that the petition is supported by producing a transcript of a 
judgment, certified by the clerk and judge of the “Inferior Court of Com- 
mon Pleas, in and for the county of Sussex,’ &«., although in the body 
of the transcript the court in which the proceedings were had is styled 
the “‘ Sussex Common Pleas,’ &c., and the “ Sussex County Court of 
Common Pleas,” &c. Ib. 


VENDORS AND PURCHASERS. 
See Venpor’s LIEN. 
1. An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 
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VENDORS AND PURCHASERS—( Continued.) 


debt should be extended upon payment of interest. Beatite v. Butler, 
313. 

Possession by the mortgagor’s tenant is not notice to the purchaser of 
the unrecorded agreement. Ib. 

As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. Jb. 


. The failure of a proprietor of a town to record a plat of it, will not 


prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Pitt, 391. 


. A purchaser of land who has sustained injury by the deceit of the ven- 


dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 


. But if he fails to recoup, he will not afterwards be entitled to an in- 


junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Jb. 

The sale bill made out and sworn to by the clerk at an administration 
sale, though prima facie, is not conclusive evilence, in a controversy 
between two parties claiming to have purchased the same property at 
the sale. Talbot’s Exec’r v. Mearns, 427. 

The omission by an administrator to give three weeks? notice of a sale 
of personalty, will not invalidate the title of a purchaser. James § 
Jewett v. Dixon, 528. 


VENDOR’S LIEN. 


A. purchased at an administration sale of the property of B. a tract of 
land subject to the lien of C. as vendor, for the purchase money. Held, 
in a suit by C. against A. to enforce the lien in which it was decreed 
that the land be sold, and the proceeds applied to the payment of the 
unpaid purchase money, that it was erroneous to decree that out of such 
proceeds A. should first be paid the amount paid by him at the admin- 
istration sale. Delassus v. Poston, 543. 


VENUE. 


If, in an indictment for aiding and abetting a murder, a venue is laid to 
the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. State v. Taylor § Gist, 477. 


. In an indictment for felonious wounding, under the 38th section of the 


2d article of the act concerning crimes and punishments, (R. C. 1845,) 
no venue to the wounding is necessary, if there is a venue to the as- 
sault and stroke which caused it. State v. Freeman, 481. 

An indictment framed upon the 38th section of the 2d article of the act 
concerning crimes and punishments, (R. C. 1845,) charged that the de- 
fendant did “on, &c., at the county of L., unlawfully and feloniously 
make an assault on one D. E., and did then and there feloniously strike 
him, the said D. E., with a large block of wood, being a dangerous 
weapon, whereby he, the said D. E., was maimed, wounded and dis- 
figured,?? &c. Held, no venue to the maiming, wounding and disfigur- 
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VENUE—( Continued.) 
ing was necessary, there being a venue to the assault and stroke. State 


v. Batley, 484; State v. Bohannon, 491. 


WAIVER. 
See Poricy or INsvRANCE, 1, 2. 

1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 
out special authority for that purpose. Farmers’ § Merchants’ Bank 
v. Lonergan’s Ex’r, 46. 

‘2. The respondent or defendant in error is not precfuded from moving to 
strike out a bill of exceptions allowed and filed out of time, by the fact 
that he may have filed his joinder in error. Farrar v. Finney, 569. 


WARRANTY. 

1. In a petition upon a breach of warranty of soundness in the sale of a 
horse, it is unnecessary to negative the idea that the defects were ap- 
parent. Labeaume v. Poctlington, 35. 

2. It seems, that the general allegation of unsoundness, without specifica- 
tion, would be sufficient. Ib 

3. Where a bill of sa'e of a patent right is a simple transfer of title, con- 
taining no warranty, the purchaser cannot set up a parol warranty. 
Joliffe v. Collins, 238. , 


WHARFAGE. 
See Lren, 1. 


WILL. 
1. The cases of St. Louis Hospital Association v. Williams’ Adm’r, (19 
Mo. Rep. 509,) and Northcutt v. Northcutt, (20 Mo. Rep. 266,) affirms 
ed. St. Louis Hospital Association v. Wegman, ddm’r of Williams, 17. 

2. A testator “ willed and bequeathed” certain negroes and all his land to 
his wife, and, in a subsequent section, provided that, at her death, the 
‘ bequests”’ to her should be equally divided among his four children, 
and after specific legacies to the children, concluded his will with the 
declaration that all the bequests in it to his two daughters were “ to 
them and the heirs of their bodies.’? Held that his intention was, to 
give a life estate in the land to his wife, remainder in fee simple to his 
sons and in fee tail to his daughters; and that under our statute, (R. 
C. 1845, tit. conveyances, § 5,) the effect was to give the daughters 
a life estate, remainder in fee to their children. Chiles v. Bartleson, 
344. 

3. A testator, in his will, devised specific land of an estimated value to 
each of his children, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 

4. In distributing an estate, interest is not to be charged upon advance- 

ments. Ib. 











eT 4 AlAs 
< 1 


:7 
- 
i 

1 
i 
| 
3 
i" 
i 


Shy et tae il a Rl Atta Tia et E sl an tn CE I Rie 0 ak eer FN, sae 
eee i Say fie ” ed Be wa) pe 
t ‘ ye z fe ee ‘ asad " 


ott 
sv" 


tok 


me 


= 


660 


INDEX. 


WITNESS. 


1, 


The sickness of a witness residing in another state is no ground for a 
continuance, no efforts having been made to take his deposition. Ham- 
iltons v. Moody, 79. 

Under the practice act of 1849, the wife is a competent witness to sup- 
port the title of a bailee of her husband, in an action in the nature of 
trover against the bailee, to which the husband is not a party. Funk 
v. Dillon, 294. 

A court cannot direct a verdict for one of two defendants, for the pur- 
pose of enabling his co-defendant to introduce him as a witness, if 
there is any evidence at all against him. Hood v. Mathis, 308. 


. It is too late to make the application after the evidence and arguments 


on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the admission of fur 
ther evidence. Hood v. Mathis, 308. 


. It is no abuse of the discretion of a court to allow a plaintiff, after the 


argument is commenced, to recall a witness to supply an unintentional 
omission. I. 
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